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| nt roducti on

This matter cones before the court on the court’s Decenber 18,
1998 Order to Show Cause. In that order, the court required
def endants Bruce Babbitt, Secretary of the Interior; Robert Rubin,
Secretary of the Treasury; and Kevin Gover, Assistant Secretary of
the Interior to “show cause why they should not be held in civi
contenpt of court” or “sanctioned for their failure to conply with
the Orders of this Court as set forth in plaintiffs’ [Consolidated
Motion for Order to Show Cause Why Def endants Shoul d Not Be Held in
Contenpt and for Sanctions for Failure to Conply Wth Court

Orders].”t After receiving Defendants’ Menorandum of Points and

1At the outset, the court notes that the order to show cause
proposed by the plaintiffs included as parties to the contenpt
trial “Defendants and their enployees responsible for this case,



Authorities in Response to the Court’s Order to Show Cause Wy
Def endants Should Not Be Held in Contenpt and or Sanctioned, the
court held a two-week contenpt trial

Upon consi deration of t he evi dence present ed and
representations nmade at the contenpt trial and contained in both
parties’ briefs, the court finds that Secretary Babbitt, Secretary
Rubi n, and Assistant Secretary Gover are in civil contenpt of this
court’s First Order of Production of Information, issued Novenber

27, 1996 and subsequent Scheduling Oder of My 4, 1998.

including their attorneys.” See Plaintiffs’ Mtion Proposed O der,
filed Decenber 9, 1998. This wordi ng was apparently chosen because
the plaintiffs’ notion all eges acts taken by Departnent of Interior
enpl oyees and their attorneys which, if proven, would be
cont enpt uous.

Later, the defendants filed a notion seeking to renove all
nanmes of defendants’ enpl oyees and agents, and to hol d responsible
only the “Defendants,” which would i nclude only the two Secretaries
and the Assistant Secretary. See Mdtion for lLeave to File
Alternative Formof Order Proposed Order, filed Decenber 16, 1998.
The court granted defendants’ notion. Therefore, to the extent
that Secretary Babbitt, Secretary Rubin, and Assistant Secretary
Gover are the only parties to be held responsible by this court’s
order today, it is by their own choice, since they (through their
counsel) consented to their agents and attorneys renoving
thensel ves from formal responsibility (despite the plaintiffs’
all egations). Although it does so with sone pause, the court nust
assune that counsel had the permssion of their three clients to
ask the court to hold only the defendants, and not their agents or
attorneys, responsible for the failure to conply with this court’s
orders. It is not the court’s place, however, to pierce the
attorney-client relationship to see whether the clients expressly
and actually authorized the attorneys to take the position that
only the defendants should be held in contenpt.

At the pre-trial hearing held on January 6, 1999, the court
said that the defendants were not required to personally attend t he
contenpt trial, but if they did not, it would be at their own ri sk.
Transcript of January 6, 1999 Status Conference, at 17. None of
the three defendants ever attended or testified.
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Accordingly, the court will inpose conpensatory, nonetary sanctions
on the defendants and will appoint a special master to oversee the
adm nistration of this case, as discussed and ordered below. The
court finds these renedies to be necessary in light of the
def endants’ flagrant disregard for the orders of this court and the
def endants’ corresponding lack of candor in concealing their

wr ongdoi ng.

1. Legal and Factual Backqgr ound

A Applicable Civil Contempt Standards

A federal district court has two bases for finding a party or
its attorneys in civil contenpt of that court’s discovery order
First, pursuant to Rule 37(b)(2) of the Federal Rules of GCvi
Procedure, the court can hold in contenpt and sanction a party for
“fail[ing] to obey an order to provide . . . discovery.” FeD. R
GQv. P. 37(b)(2). Second, the court has the “inherent power to
protect [its] integrity and prevent abuses of the judicial process”
by holding parties in contenpt and ordering sanctions for

violations of the court’s orders. Webb v. District of Col unbi a,

146 F.3d 964, 971 (D.C. GCr. 1998). Wen the source of the
potential civil contenpt is a failure to conply with a discovery
order, the analysis under both of these bases is “essentially the

sane.” 1d.



Two requirenments nust be nmet before a party or its attorneys
may be held in civil contenpt. First, the court nust have
fashioned an order that is <clear and reasonably specific.

Arnstrong V. Executive Ofice of the President, Ofice of

Adm nistration, 1 F.3d 1274, 1289 (D.C. Gr. 1993). Second, the

def endant nust have violated that order. Food Lion v. United Food

and Commercial Wrkers Internat’l Union, 103 F.3d 1007, 1016-17

(D.C. Gr. 1997); Shuffler v. Heritage Bank, 720 F.2d 1141, 1146

(9th Cir. 1983); In re Baum 606 F.2d 592, 593 (5th Gr. 1979).

Cenerally, to properly hold a party or its attorneys in civil
contenpt, the court nust find facts neeting these two el enents by

cl ear and convincing evidence. NLRB v. Blevins Popcorn Co., 659

F.2d 1173, 1183-84 (D.C. Cir. 1981); Washi ngton-Bal ti nore Newspaper

Quild v. The Washington Post Co, 626 F.2d 1029, 1031 (D.C. Gr.

1981).2 In this circuit, a finding of bad faith by the contemor
is not required, and “the [contemmor’s] failure to conply with the
court decree need not be intentional.” Food Lion, 103 F.3d at 1016

(quoting Blevins Popcorn Co., 659 F.2d at 1183)).

2The standard of proof may sonetines be lowered with regard to
certainissue-related sanctions in the civil contenpt context, such
as drawi ng negative i nferences. See Shepherd v. ABC, Inc., 62 F. 3d
1469, 1477-78 (D.C. Gr. 1995). 1In that context, a preponderance
of the evidence standard would govern. See id. The court has no
occasion to apply such a standard in this case. Al t hough the
plaintiffs allude to issue-related evidentiary sanctions in their
notion, see Plaintiffs’ Mdtion at 25, they abandoned this request
at the conclusion of the contenpt trial. See Transcript at 1463-
1465. Therefore, the clear and convinci ng standard applies to this
case.




To rebut a prima facie showing of civil contenpt, the
contemmor may assert the defense of “good faith substanti al
conpliance.”® To prove this defense, the contemmor bears the
burden of proving that it “took all reasonable steps within [its]
power to conply with the court’s order.” Food Lion, 103 F. 3d at
1017 (citations omtted). I mportantly, the defense has two
di stinct conponents—1) a good faith effort to conply with the
court order at issue; and (2) substantial conpliance with that
court order. See id. A good faith effort may be a factor in
deci di ng whet her a contemmor has substantially conplied, and it may
be relevant to mtigation of “damages;” however, good faith al one
does not excuse contenpt. 1d. at 1017-18. Mor eover, “[c]ourts
have been particul arly unsynpathetic to purported excuses for | ess-
t han substanti al conpliance where the contemmor has participatedin
drafting the order agai nst which conpliance is neasured.” United

States v. Tennessee, 925 F. Supp. 1292, 1302 (WD. Tenn. 1995).

When a party participates in drafting the relevant order, it does
(or is held to have done) so “with an understanding of what it can
reasonably acconplish.” 1d. Wen that sane party fails to live up
to its own expectations which have subsequently been enbodied in a
court order, it should, at the very least, notify the court and

nove for an enlargenent of tine. For if the party and its

3Al t hough the viability of this defense has not been squarely
resolved inthis circuit, see Food Lion, 103 F. 3d 1007 at 1017, the
plaintiffs have not made such a challenge in this case. Thus, the
court will not address this issue as no objection has been raised.
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attorneys sit idly by, they run the risk of contenpt of court.

Acivil contenpt actionis “a renedial sanction used to obtain
conpliance with a court order or to conpensate for danmages
sustained as a result of nonconpliance.” Food Lion, 103 F.3d at
1016. Upon a finding of civil contenpt, the court has severa
remedies at its disposal to neet the dual purposes of conpliance
and conpensati on. In this regard, Rule 37(b)(2) specifically
aut hori zes the foll ow ng:

[ T] he court in which the action is pendi ng may make such
orders inregard to the failure [to conply] as are just,
and anong others the foll ow ng:

(A) An order that the matters regardi ng which the
order was namde or any other designated facts shall be
taken to be established for the purposes of the actionin
accordance with the claim of the party obtaining the
order;

(B) An order refusing to allow the disobedient
party to support or oppose designated cl ai ns or def enses,
or prohibiting that party from introducing designated
matters in evidence;

(O An order striking out pleadings or parts
t hereof, or staying further proceedings until the order
i s obeyed, or dism ssing the action or proceeding or any
part thereof, or rendering a judgnent by default against
t he di sobedi ent party;

(D) In lieu of any of the foregoing orders or in
addition thereto, an order treating as a contenpt of
court the failure to obey any orders except an order to
submt to a physical or nental exam nation;

In lieu of any of the foregoing orders or in
addition thereto, the court shall require the party
failing to obey the order or the attorney advising that
party or both to pay the reasonabl e expenses, including
attorney’ s fees, caused by the failure, unless the court
finds that the failure was substantially justified or
that other circunstances make an award of expenses
unj ust.



FED. R CQv. P. 37(b)(2). Thus, Rule 37 provides sone specific, non-
excl usive renedi es available to the court, with the paraneters of
t he avail abl e neasures being “such orders in regard to the failure
as are just.” See id.

The renmedi es available for a citation of civil contenpt of
court based upon the inherent powers of the court are largely the
sane. As the Court of Appeals for the District of Colunbia Crcuit
has stated, “the inherent power enables courts to protect their
institutional integrity and to guard agai nst abuses of the judici al
process with contenpt citations, fines, awards of attorneys’ fees,
and such other orders and sanctions as they find necessary,

i ncluding even dismssals and default judgnments.” Shepherd, 62

F.3d at 1472; see also id. at 1475 (“The i nherent power enconpasses
the power to sanction attorney or party msconduct . . . . Oher
i nherent power sanctions available to courts include fines, awards
of at t or neys’ f ees and expenses, cont enpt citations,
di squalifications or suspensions of counsel, and draw ng adverse
evidentiary inferences or precluding the adm ssion of evidence.”).
The renedi es drawn upon under the inherent power, however, should
be exercised only when the rules do not provide the court wth
sufficient authority to protect their integrity and to prevent

abuses of the judicial process. 1d. at 1474 (citing Chanbers v.

NASCO, Inc., 501 U S. 32, 46 (1991)). Therefore, when a di scovery

order has been violated, the court should turn to its inherent
powers only as a secondary neasure.
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B. Factual Background
The underlying facts in this case are discussed at length in

one of this court’s earlier opinions inthis matter. See Cobell v.

Babbitt, = F. Supp. 2d __ (D.D.C. Nov. 5, 1998), available at 1998
WL 824552. For this reason, the court will begin by highlighting
only a few of the basic background facts pertinent to the
di scussion at hand. The opinion will then turn to the pertinent
background facts regardi ng docunent storage and producti on.

This class-action suit stenms from the governnent’s all eged
m smanagenent of the I ndividual Indian Money (11 M trust accounting
system In this system the United States acts as trustee of
accounts that hold noney on behalf of individual I ndi an
beneficiaries. These accounts allegedly hold approximately four
billion dollars.

The 11 M accounts hold noney that originates from various
sources, but a mpjority of the funds are derived fromincone earned
of f individual |and allotnents. These allotnents date back to
1934, pursuant to a United States governnent policy of breaking up
Indian tribes and tribal lands. |In inplenmenting this policy, the
bul k of the tribal |ands were divided into tracts, generally of 80
or 160 acres. These tracts were patented to individual |ndians,
with legal title held by the United States as trustee. The
government’ s i nvol venment was originally intended to provi de banki ng

services for “legally inconpetent Indian adults” and Indian



children w thout | egal guardians. See M splaced Trust: The Bureau
of Indian Affairs’ M smanagenent of the Indian Trust Fund, H R No
102-499 (1992). These land allotnments held in trust by the
gover nment generated i ncone by the | ease of their grazing, farm ng,
timber, and mneral rights.

At the nost general |level, this suit involves the governnent’s
managenent of the IIM trust accounting system This court has
already certified the naned plaintiffs under FeD. R Qv. P
23(b)(1)(A) and (b)(2) as representatives of a class consisting of
all present and fornmer beneficiaries of the |IIM accounts. Thi s
class purportedly includes at |east 300,000 individual Indian
beneficiaries.

The plaintiffs generally seek two types of relief. First, in
what has becone known as the “retrospective” prong of the case, the
plaintiffs seek a formal accounting of the Il M accounting system
Second, in the so-called “prospective” conponent, the plaintiffs
seek a court order requiring the governnment to bring their
accounting practices in conformty with their trust obligations
under statutory and common | aw.

Because the matter currently before the court arises out of
civil contenpt proceedings related to docunent production in the
underlying case, a general background discussion on the current
structure of the managenent and docunent storage systens

adm ni stered by the defendants is required.



Wth the exception of defendant Rubin, Secretary of the
Treasury, the naned defendants fall within the Departnent of the
Interior. Since the Ofice of the Special Trustee (OST) was
created by Congress in 1994, the docunent managenent “systeni has
been primarily a divided one. OST was tasked by statute with the
managenent and reform of the financial side of admnistering the
I Mtrust system OST has its records headquarters i n Al buquer que,
New Mexi co.*

Wi | e OST nust manage the financi al aspects of the Il Msystem
the Bureau of Indian Affairs (Bl A)—which is conpletely independent
of OST—takes responsibility for the realty side of the trust
managenent system t hroughout the country. BIA is divided up into
twel ve area offices around the nation; each area contains agency
of fices, of which there are approximately 92 in the United States.

It should be noted that this description of the Departnent of

“The OST is currently undergoi ng a maj or overhaul, purportedly
as a result of the facts wunderlying the current contenpt
pr oceedi ng. By Secretarial Oder, defendant Babbitt transferred
Joe Christie, Special Assistant to the Special Trustee, to another
j ob assignnment. Paul Homan, the fornmer Special Trustee, resigned
shortly thereafter. These changes, including Secretary Babbitt’s
order, occurred shortly before the contenpt trial but soon after a
newspaper article discussing the pending contenpt proceedings
appeared in The Washington Post. It was this newspaper article
that was the catalyst for the structural change at OST. See
Transcript at 1135. Congress has asked that the Departnent of the
Interior submt to the Senate Commttee on Indian Affairs a report
detailing the rational e behind the restructuring, in additionto a
brief update on trust funds reforminplenentation. See Plaintiffs’
Exhibit #13 (Letter from Senator Ben Ni ghthorse Canpbell); see
also Plaintiffs’” Exhibit #12 (Letter from Senator John MCain
expressing concern over the OST reorgani zation).

10



Interior structure with regard to IIM admnistration is an
oversinplification. O her branches of the Departnent clearly
manage records that are relevant to IIM admnistration. For
exanple, the Mnerals Managenent Services and the Bureau of Land
Managenent each have custody and control over certain docunents
that pertain to the IIM system such as producing oil and gas
| eases. Moreover, the Federal Records Centers and the Federal
Archi ves may each house a substantial nunber of IIMtrust-rel ated
docunents, since each of the relevant governnental entities may
send their archived docunents to these |ocations.

Wthin this decentralized structure, the docunent storage
situation becomes even nore intricate. |In short, OST and Bl A each
mai nt ai n docunents that the other needs. The nost general exanple
woul d be a | ease on a piece of land owned by an |1 M beneficiary.
Bl A woul d need the | ease fromthe realty managenent standpoi nt, but
OST woul d al so need the | ease because it may generate incone that
woul d be credited to the lessor’s IIMaccount. Today, OST houses
nost of the financial docunents relevant to the five naned
plaintiffs in its warehouses in Al buquerque, New Mexico. The BIA,
however, still maintains its docunents at the area and agency
| evel s t hroughout the country.

In ternms of docunent production and trust admnistration, this
decentralized systemwhich the Department of Interior (with the
hel p of Congress) has created for itself—elearly places a prem um
on coordi nation and managenent. To effectively, efficiently, and
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reasonably produce docunents responsive to the court’s orders,
clear and accurate instructions would need to be given by the
attorneys to the field staff, who would ultimately carry out the
actual docunent production. O course, if the defendants’
attorneys handling this matter needed reasonabl e enl argenents of
tinme along the way, they would be well advised to be candid with
the court. Unfortunately, the well coordinated, closely nmanaged,
and candi d approach required for reasonabl e docunent producti on and
case managenent has not been taken by the defendants or their

attorneys. The defendants nust suffer the consequences for these

failures.
I11. Analysis
A. Introduction

The i1issue before the court today is whether the defendants
should be held in contenpt for not conmplying with two of the
court’s docunent production orders, one of which was issued over
two years ago. The defendants’ docunent production failures are
undoubtedly related to the plaintiffs’ allegations of trust
m smanagenent because t he def endants’ record-keepi ng “systeni is so
decentralized and disorganized that it will not allow them to

produce docunments with the normal effort that it should take a
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responsi ble trustee. The testinony of Paul Homan, former Speci al
Trustee, substantiates this proposition. Homan testified that
“[t] he record-keeping system [for the Il M accounts] is the worst
that | have seen in ny entire life.” Transcript at 639. This is
especially credible testinony, comng fromthe person appoi nted by
the President and confirmed by the Senate, whose specific task was
to oversee and reformthe IIM trust system which the plaintiffs
attack. Moreover, Homan has a vast experience in trust nanagenent
and with failing financial institutions. For five years, Homan
directly supervised the trust operations of the Conptroller of the
Currency, which licenses and supervises trust conpani es owned by
national banks. Transcript at 599. Homan al so served as chi ef
executive officer of First Florida Bank, which had a trust
depart ment that exceeded $5 billion, and as chi ef executive officer
of Riggs Bank. Thus, given Homan’s unique duties and rel evant
experience, his comentary on the |IM systenis disarray is
extrenmely noteworthy.

More immedi ately troubling, however, are Homan’s statenents
that, in his opinion, the OST will becone |less, rather than nore,
responsive, due to a reorganization of OST by Secretary Babbitt.
See supra note 4 (discussing OST s reorganization). Homan’ s
predi ction has already cone to fruition in one concrete aspect. At
t he Novenber 24, 1998 hearing, John MIler, Deputy Special Trustee
for Policy, OST, was called by the governnent to testify on the
time needed for OST to conplete docunent production. M1l er
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testified that the docunment “clean-up” effort—.e., conpleting the
protocol to elimnate the potential for hantavirus infection—aould
be finished in February 1999, so that OST boxes coul d begin being
searched at that tine. See Transcript of Novenber 24, 1998
Hearing, at 91. MIller stressed that this estimate could be
followed (or else he would notify the court to the contrary)
because the Assistant Secretary had dedicated $6.9 nillion for
Mller tocarry out this project. 1d. at 119. Secretary Babbitt’s
reorgani zation of OST, however, has stripped MIller of his
authority (and funding) to carry out his prior representations,
t hereby preventing the clean-up effort frombeing finished on the
represented tine frame. For this reason, MIller wote a letter to
the court and the parties stating that he will be unable to carry
out the docunment production efforts as he represented at the
Novenber hearing due to Secretary Babbitt’s recent reorgani zation
of OST. See Letter of January 8, 1999, fromJohn M MIller to the
Court (filed January 11, 1999). Mller explicitly stated in this
letter as the reason for his inability to tinmely conply that
“Secretary [Babbitt] has transferred the funds out of my control
and withdrew ny line authority.” 1d. In short, MIller’'s recent
statenents provide strong support for Homan’s prediction that the
Secretary’s reorgani zation wi |l hinder defendants’ conpliance with
this court’s orders. |Indeed, the prediction has already cone true,
as the OST docunents will not begin to be searched until at |east
March 1999. See Transcript of February 16, 1999 Status Call, at 7-
14



8. This lends further credence to the court’s finding of contenpt
in this case, which stens from the nonconpliance, |ack of good
faith, cover-up, and m sconduct discussed wth specificity bel ow

The way in which the defendants have handled this litigation
up to the commencenent of the contenpt trial is nothing short of a
travesty. Yet, despite the largely undisputed facts that evidence
cl ear contenpt of this court’s orders, the Assistant Secretary of
the Interior proclains that “lI consider this, as the Secretary
does, the nobst inportant pressing nanagenent issue the Departnent
[of Interior] faces.” Transcript at 1114.

The court’s response to this, and the plaintiffs’ rallying cry
for decades with regard to Il Mtrust managenent, can only be that
actions speak | ouder than words. The Assistant Secretary hinself
paraphrased this idea when he testified that he “manages by
results.” Transcript at 1190. Wether the nmeasuring stick is the
defendants’ actions or the results they have achi eved, the grade is
t he sane—the defendants have failed m serably.

The defendants’ statenents regarding the inportance of this
litigation are belied by their actions, as discussed in detail
bel ow. As usual, and aside fromthe true issues at the contenpt
trial, the defendants continue to represent that the check is in
the mail with regard to docunent production. The defendants point
to Kenneth Rossman as one of the answers to their problens.
Rossman is the newy installed Director of the recently created
O fice of Trust Litigation Support and Records for OST. Thi s
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position was created during the recent OST reorgani zation. See
supra note 4. Yet, even the circunstances of Rossman’ s appoi nt nent
contradict the notion that the defendants care about conplying with
this court’s orders. Rossnman was originally detailed on Qctober
13, 1998, from the State Departnent to do a study on docunent
managenent reform for the IIM system as a whol e. Al t hough the
def endants had been in defiance of this court’s orders for four
nmont hs at that point, the defendants still chose to spend Rossman’ s
efforts for the followng three nonths on the defendants’ |ong
range plan, as opposed to bringing the defendants into conpliance
wth this court’s orders. Gven this type of high-Ileve

deci si onmaki ng at the Departnment of the Interior, the defendants to
this contenpt proceeding would be well advised to nake sure that
their respective Departnents’ actions live up to their words. For
if they do not, the defendants will suffer consequences far greater
t han those bei ng handed down today. Like the Assistant Secretary

of the Interior, this court will be managing by results.

B. Order to Show Cause

Before turning to the contenpt analysis, it is useful to
briefly address how the order to show cause cane to be issued. The
court notes that it had no desire to hold the defendants in

contenpt unl ess absol utely necessary. |Indeed, plaintiffs’ counsel
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states that, to his know edge, no sitting Secretary in nodern tinmes
has been held in contenpt of court. Transcript at 1463.

Contrary to the i npression sonme woul d seek to create, | do not
relish holding these cabinet officials in contenpt. And | do so
today nore out of sadness than anger. But courts have a duty to
hol d governnment officials responsible for their conduct when they
infringe on the legitimate rights of others. These officials are
responsible for seeing that the laws of the United States are
faithfully executed. In this case, the |laws—the orders of this
court-—were either ignored or thwarted at every turn by these
officials and their subordinates. The court nust hold such
government officials accountable; otherwise, our citizens-as
litigants—are reduced to nere supplicants of the governnent, taking
whatever is dished out to them That is not our system of
government, as established by the Constitution. W have a
government of law, and governnment officials nust be held
account abl e under the |aw.

The court tried to take reasonable alternative steps to all ow
t he defendants to bring thensel ves into conpliance with the court’s
stipul at ed docunent production order of Novenber 27, 1996 (“First
Order of Production of Information”), and its subsequent Scheduling
Order of May 4, 1998, which placed the final deadline on the
pertinent docunment production. But the court is left with little
choice when the alternative avenues have been exhausted w thout
avail .
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The situation crystalized at the end of the second day of a
Novenber 1998 hearing the court held regarding setting atrial date
in the retrospective part of this case. This hearing was yet
anot her attenpt by the court, in part, to allow the defendants to
expl ain their nonconpliance. But at the end of the hearing, when
the court was trying to set another status conference on the state
of docunent production conpliance by defendants, the follow ng
exchange occurred:

[ The Court:] Okay. Let’s plan on 10:00 a.m on the 4th,

and this wll be on the status of conpliance wth

plaintiffs, the five plaintiffs’ records.

[M. Wener:] Your Honor, is it possible to schedule

this at a point where plaintiffs can at |east submt

sonething in witing, so we know what the issues are? |

kind of feel |ike we’ve been ambushed here.

[ The Court:] They said you haven’t given them everything
|’ ve ordered produced. | think that’s the issue.

[M. Wener:] Well, but is that the issue? | nean, it
seens to be sonewhat of a noving target here, and if
that’s the issue, that’'s fine.

[ The Court:] Let’s do it this way. He wants a witten

subm ssion. File a notion for an order to show cause why

| shouldn’t hold the governnment in contenpt. GCet that

in, and I'll set a hearing on the contenpt notion, and

we'll have it all in witing that way.
Transcri pt of Hearing, Nov. 24th, 1998, at 213-14.

The orders of this court are sinply not noving targets.
Because twenty-si x nonths had passed since the original production
order was issued and the defendants had not even cone close to
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bringing thenselves into conpliance, as discussed below the
court’s last available option was to proceed by contenpt.

But before formally issuing the order to show cause, the court
was willing to give the defendants one final opportunity to avoid
a contenpt trial. At the status call held Decenber 15, 1998, one
week after plaintiffs filed their notion for an order to show
cause, the defendants reported to the court on the state of
docunent production. Wen defendants’ |ead counsel, Lewi s Wener,
ended his report wi thout nmentioning a word about the potential for
an Order to Show Cause, the foll ow ng exchange occurred:

[ The Court:] In the Mdtion for Order to Show Cause, you

wanted witten specifications. So you've got it here

filed Decenber 9. What is your proposal about having t he

Court deal with that?

[M. Wener:] D smssit.

Transcript of Status Call, Dec. 15, 1998, at 7. This type of
response, to the potential for an order to show cause, 1is
i ndicative of the manner in which this case has been handl ed by
def endants’ counsel.

The court’s opinion as to the necessity of a contenpt trial
was finalized at the Decenber 15, 1998 status call for an
addi tional reason. As discussed below, sone of plaintiff La Rose’s
1 M docunents were |ocated at the BIA Wnnebago Agency O fice in
Nebraska. One of the defendants’ excuses for not producing these

docunents has been that the potential for hantavirus contam nation

exi sted at the Wnnebago facility. However, defendants represented
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at the begi nning of the Novenber 23, 1998 hearing that this probl em
was resolved and that docunents for plaintiff La Rose woul d begin
to be produced “imediately.” Transcript of Novenber 23, 1998
Hearing, at 26 (“W have confirnmed that there is no hantavirus
contam nation at the Wnnebago site, and the collection of those
docunents can begin imedi ately.”) At the Decenber 15, 1998 status
call, however, the court |earned that these representations were
totally inaccurate. On Decenber 15, 1998, defendants’ counsel
admtted to the court that the Wnnebago site was not cleared of
potential hantavirus contam nation. Transcri pt of Decenber 15
1998 Status Call, at 7-10. Consequently, defendants stated that it
would be another three days wuntil they could begin docunent
production fromthe Wnnebago site. Thus, the representations to
the court on this issue had conpl etely changed, but the defendants
never advised the court in the interimthat their prior statenents
had been erroneous. This m sbehavior is especially egregious
considering that it occurred six nonths beyond the docunent
producti on deadl i ne.

The Order to Show Cause was originally issued at the end of
that hearing, and later nenorialized in witing. Def endant s’
counsel s’ next nove was to renove thenselves (and their clients’
enpl oyees) fromthe Order to Show Cause, as di scussed above. See
supra note 1.

The court finds by clear and convincing evidence that
def endants Bruce Babbitt, Secretary of the Interior; Robert Rubin,
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Secretary of the Treasury; and Kevin Gover, Assistant Secretary of
the Interior are in civil contenpt of this court’s orders of

Novenber 27, 1996 and May 4, 1998.

C. Contempt

1. Cl ear and Reasonably Specific O der

The first elenment of a civil contenpt anal ysis is whether the
court has entered an order that is clear and reasonably specific.
Arnmstrong, 1 F.3d at 1289. The court nust enploy an objective

st andard when nmaking this assessnent. See United States v. Young,

107 F. 3d 903, 907 (D.C. Cir. 1997). This objective test includes
t he | anguage of and circunstances surroundi ng the issuance of the
order. See id. In analyzing the matter at hand, the court bears
in mnd that anbiguity is far less likely to be found when the
order at issue was proposed and consented to by the contemor. See

G over v. Johnson, 934 F.2d 703, 708-09 (6th Cr. 1991) (“It

suffices to say that the 1981 final order was a negotiated
settlement between the parties. Defendants did not object to the
| anguage until now and have never asked the district court to
clarify the purportedly anbi guous | anguage. Moreover, we find the
| anguage unanbi guous and, even if it were anbi guous, defendants’
failure to request the court to clarify, explain, or nodify the
| anguage i n t he decade since the order was served precl udes rai sing

an anbiguity argunment at this tine.”); State of Tennessee, 925 F.
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Supp. at 1302 (“Courts have been particulary unsynpathetic to
purported excuses for |ess-than-substantial conpliance where the
contemmor has participated in drafting the order against which

conpliance is neasured.”); see also Spallone, 493 U S at 276

(uphol ding a contenpt finding against a contemmor that failed to
meet the requirenents of a consent decree). Wth these |ega
principles in mnd, it is apparent that the pertinent orders of
this court were clear and reasonably specific.

On Novenber 27, 1996, the court entered its First Oder of
Production of Information. This contenpt proceeding arises out of
the defendants’ nonconpliance with paragraph 19 of that O der
Paragraph 19 requires defendants to produce “[a]ll docunents,
records, and tangi ble things which enbody, refer to, or relate to
|1 Maccounts of the five nanmed plaintiffs or their predecessors in
interest.” First Order of Production of Information § 19.

The |anguage of the Novenber 27, 1996 Order is clear and
reasonably specific. Even the defendants admt that this | anguage
is “facially plain.” Defendants Response at 8. O course, this
concession nerely reflects pride of authorship—the defendants
proposed, participated in the drafting of, and consented to this
| anguage t hensel ves. Accordingly, the defendants cannot be al | owed
to explain away their nonconpliance by relying on their own
erroneous drafting. At any rate, it seens i npossi bl e for paragraph
19 to have been any clearer. It is ironic, however, that the one
thing the defendants have done an outstanding job on in the
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handling of this case—+.e., the drafting of paragraph 19—+s the
very thing they seek to categorize as anbi guous. For these
reasons, the court finds the Novenmber 27, 1996 First Order of
Production of Information to be clear and reasonably specific.

The defendants did not enphasize their anbiguity argunent at
the contenpt hearing. Def endants raise only one such argunent
today, through their brief, and it is without nerit. Defendants
contend t hat paragraph 19, as quoted above, sonehow neant that they
only needed to produce “land related source docunents,” neaning
docunents relating to i ncome produci ng properties managed by Bl A
Def endants’ Response at 8. This interpretation is erroneous.
Al though the set of docunents that would be produced under
defendants’ wunilateral re-interpretation of paragraph 19 would
surely be subsuned by the Order, that | anguage does not equate to
“all docunments . . . which. . . relate to Il Maccounts of the five
named plaintiffs or their predecessors in interest.” First Oder
of Production of Information § 19. For instance, such a definition
woul d not include docunentation of debit transactions. Transcript
at 433-434; 437.°

The defendants’ anbiguity argunments nust be | ooked upon with
suspicion given three additional factors. First, the defendants

have attenpted to rely on other tortured and self-serving

The court’s discussion of actual nonconpliance, infra, wll
further show the differences between what was ordered and what was
actual ly produced. Debit transactions are sinply the nost obvious
exanpl e.
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interpretations of paragraph 19 before. In one (but not the only)
i nstance, defendants’ |ead counsel espoused the viewthat the word
“or” in paragraph 19 neant that defendants only had to produce
docunents for the five naned plaintiffs or their predecessors in
i nterest. See Transcript of Novenber 23, 1998, at 82-83. This
interpretation was urged i n Novenber 1998, after the court inquired
why “predecessor-in-interest” docunents had not been produced when
par agraph 19 plainly states that docunents nust be produced for the
“predecessors in interest” of the five named plaintiffs.
Def endants’ |ead counsel responded with the follow ng argunent
whi ch, not surprisingly, is not advanced today:

[By M. Wener:] [Plaintiffs] say they have no docunents

on predecessor accounts. The Court’s order says

docunents for the five named plaintiffs or their

predecessor accounts. It doesn’'t say “and,” it says

“or.” W are producing and trying to produce, and are

representing to this Court today what we are doing to

produce those docunents for the five naned plaintiffs.

| f they want docunents for the predecessor accounts in

lieu of docunents for the five naned plaintiffs, then we

can tal k about how we’'re going to produce docunents for

them But we are proceeding in good faith, Your Honor.
Transcri pt of Novenber 23, 1998, at 82-83. As can be seen fromthe
plain text of paragraph 19 and the context of this case, this
interpretation defies all logic. The defendants had (and stil
have) an obligation to produce all docunments that related to the
|l Maccounts of the five naned plaintiffs or their predecessors in
interest. This is the only logical reading, even aside fromthe
order’s plain |anguage, because the entire retrospective aspect of

this suit involves an accounting. It would indeed be a great feat
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to do an accounting for the five naned plaintiffs wthout any
docunents relating to the five naned plaintiffs (but instead only
their predecessors in interest), as defendants’ counsel’s
interpretation would allow This is certainly not the only
i nstance of creative interpretation by the defendants, but it is a
telling exanple.

Second, the court views the defendants’ anbiguity argunent
w th skeptici smbecause t he def endants’ agency attorney, who was in
charge of docunment production, see Defendants’ Response at 16, did
not know what the | anguage of the order neant fromthe outset. 1In
the words of defendants’ counsel at closing argunents, “WIlla
Perl mutter sat down to try to negotiate an agreed order with the
plaintiffs. . . . M. Perlnutter obviously didn't understand what
she had just agreed to.” Transcript at 1469. \While defendants’
counsel’s candor is certainly a refreshi ng change, the substance of
the statenent captures the true basis for def endant s’
m sunder st andi ng of paragraph 19—that is, msinterpretation, not
anbiguity.

Third, the court notes that the defendants could not even
figure out to whomthe order applied. As will be discussed bel ow,
the Departnment of Treasury did not begin to attenpt to produce any
rel evant documentation until Novenber 1998, five nonths after the
deadl i ne for conpliance had passed. See Transcript of Novenber 24,
1998 Status Hearing, at 172-173. Defendants’ explanation in this
regard was that “the Novenber 27, 1996 order . . . was an order
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t hat cane out of the [Departnent of Interior’s] Solicitor’s Ofice.
People weren’t thinking. They were thinking that it was a
Department of Interior order, that the Departnment of the Interior
had to produce the docunments.” Transcript at 1491. Again, the
Treasury counsel’s interpretation is breathtaking, given that the
Secretary of the Treasury was a naned def endant and the First O der
of Production of Information says “defendants shall.” Moreover,
the Departnent of the Treasury sent an agency |awer, Daniel
Mazella, to nearly all of the status conferences in this case.

In sunmary, paragraph 19 of the First Order of Production is
cl ear and reasonably specific when viewed objectively. ©Moreover,
the defendants have little ground to stand on in terns of an
anbiguity argunment because they drafted the | anguage. I ndeed,
defendants’ own brief states that the |anguage was “facially
plain.” Def endants’ Response at 8. Finally, the defendants’
strained interpretations are nothing new and can be adequately
explained by the fact that the attorney drafting the [|anguage
“didn’t understand” what she was doing. But even absent a waiver
by the proposal and endorsenent of the |anguage, the defendants’
unilateral msinterpretation cannot create an anbiguity when one
does not exi st.

2. Nonconpli ance with the Novenber 27, 1996 and May 4, 1998
Court O ders.

Before turning to the factual nonconpliance issue, it is

hel pful to make two prelimnary points: first, regarding the
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specific |l egal standards applicable to the nonconpliance aspect of
civil contenpt; and second, regarding nmatters not in dispute in the
present case.

To conplete their prima facie case of civil contenpt, the
plaintiffs nust showthat the defendants failed to obey an order of
this court. Feb. R Qv. P. 37(b)(2). To the extent the plaintiffs
seek to prove their case based on the inherent powers of this
court, as opposed to Rule 37 of the Federal Rules of GCvil
Procedure, the analysis is essentially the sane. Wbb, 146 F. 3d at
971-72 & n.16. If the plaintiffs nmeet this burden, then the
def endants nust then show good faith and substantial conpliance as
a defense. Food Lion, 103 F.3d at 1017-18. To do so, the
def endants nust denonstrate that they took “all reasonabl e steps
within [their] power to conply with the court’s order.” [d. at
1017.

The defendants admt that they are not in conpliance with the
court’s Novenber 27, 1996 and May 4, 1998 Orders. See Defendants’
Proposed Order Regardi ng Docunment Production for the Five Naned
Plaintiffs q 3; Transcript at 18, 1465-1467. Because the court has
already found that the two pertinent orders are clear and
reasonably specific, the burden therefore |lies on the defendants to
prove their good faith and substantial conpliance. Id. The
def endants have failed to neet their burden.

Paragraph 19 of the court’ Novenber 27, 1996 First Order of
Production required all of the defendants to produce “[a]ll
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docunents, records, and tangi bl e things which enbody, refer to, or
relate to IIM accounts of the five named plaintiffs or their
predecessors in interest.” First Oder of Production of
I nformation § 19. This | anguage was proposed to the court by
agreenent of the parties. Transcript of Novenber 27, 1996 Status
Call at 3. As proposed by the parties, this first order required
production “as soon as practicable.” First Order of Production of
I nformation at 1. Only ten days after the original order’s
i ssuance, the plaintiffs began to notify the court (in open court)
t hat the def endants were not proceedi ng with docunent production as
represented. See Transcript of Decenber 6, 1996 Status Call at 5.
In this regard, the plaintiffs requested that the court place a
“cutoff date” into the first production order. See id. at 5. The
court declined to set a date-certain deadline for docunent
production under the first order, based in part on representations
by defendants’ counsel that his clients were “working [their]
hardest to neet the orders of this Court.” 1d. at 10. Under the
assunption that the governnent was proceeding to produce the
information that they proposed be produced as soon as
practi cabl e—as they were ordered and obligated to do—+he court did
not place a date-certain deadline on conpliance with its Novenber
27, 1996 Order until May 4, 1998. The date ordered by the Court
in the May order was June 30, 1998. See Scheduling Order of My 4,

1998. Based upon the record, the court finds that the defendants
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have not substantially conplied nor attenpted in good faith to

conply with either of this court’s pertinent production orders.

(a) No Substantial Compliance

The defendants bear the burden of proving that they
substantially conplied with this court’s Novenber 27, 1996 and My
4, 1998 Orders. The defendants fall far short of neeting this
burden for several reasons.

First, the defendants correctly state that the nmeasuring stick
for substantial conpliance should be the percentage of docunents
produced that in fact exist, not sinply the nunber of docunents
produced that should in theory exist. See Defendants’ Response at
5. The attorneys handling this matter for the defendants, however,
created a substantial hurdle for thensel ves, even under their own
st andar d. Specifically, neither the defendants’ attorneys nor
anyone el se kept a consistent |log or index of docunents that had
been produced to the plaintiffs or received fromthe relevant field
offices. See Transcript at 100-102 (Q So you really don’t know
what has been produced then, specifically, do you? A That’s
correct.); 192 (“And if we had a log—+f we’'d . . . had a log, then
we woul dn’t be having this discussion, because | could throwit up
here and say, there it is right there, Judge.”); 304 (“Q Was there
a |l og that acconpani ed t hat package by any chance? A No.”); 1264-

1265 (“Q D d you ever get in the docunents fromBIA? A Yes, we
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did. . . . Q Ddyou prepare a |log of those docunents? A No,
|"’mafraidtosay | didn"t.”). WIlla Perlnutter, the attorney from
t he Departnent of Interior who was originally in charge of docunent
production for the defendants, stated that she did not keep a
docunent | og because “it was nore efficient for nme to provide the
docunents to the Justice Departnent for production and for nme to
just keep working on collecting the information that was being
requested by the plaintiffs.” Transcript at 1265. This was a
reckl ess approach to managi ng docunent production fromthe outset,
especially inlight of defendants’ counsel’s representations to the
court as early as January 21, 1997 that “this [case] is a massive
piece of Ilitigation.” Transcript of January 21, 1997 Status
Conference, at 16. The inconpetence was conpounded when the
Departnent of Justice attorneys failed to require Perlnutter to do
a docunent |og and neglected to do the job thensel ves. In the
court’s view, the only efficiency provided by failing to keep a
docunent production log in a massive class action case in which
docunents are crucial is the efficiency provided to the plaintiffs
in proving their case for civil contenpt. It is an uphill battle
for the defendants to attenpt to argue that they have substantially
conplied with docunment production orders when they cannot readily
show what docunents they produced.

Second, the defendants did not substantially conply wth
paragraph 19 of the court’s Novenber 27, 1996 Order because no
“predecessor-in-interest” docunents have been produced. The plain
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| anguage of the Order clearly requires the defendants to produce
t hese docunents. See First Order of Production of Information § 19
(“Pursuant to the Stipulation of the parties . . . it is hereby
ordered that defendants furnish to plaintiffs as soon as
practicable . . . [a]ll docunents, records, and tangible things
whi ch enbody, refer to, or relate to |1 Maccounts of the five naned

plaintiffs or their predecessors in interest.” (enphasis added)).

In addition, the testinony of the defendants’ docunent production
records managers conports with the plain | anguage. Joe Christie,
t he person in charge of docunent production for the Ofice of the
Special Trustee, admtted at the contenpt trial that he believed
this | anguage included no tine |imtation and, assum ng that the
option was not to produce docunents for the five named plaintiffs
or their predecessors,®then the Order required docunment production
for all predecessors of the five naned plaintiffs. See Transcri pt
at 728-729. Larry Scrivner, Chief of the Realty D vision of the
Bureau of Indian Affairs, admtted at the contenpt trial that as
early as My 1997 he cane to understand that predecessor-in-
interest docunments were required by the court’s order. See
Transcript at 95-96. Thus, the two field | eaders of the docunent
production effort either originally believed that predecessor-in-
i nterest docunents were required or, in Scrivner’s case, canme to

this understanding |ong ago. In sum the plain |anguage of the

The court has already rejected this interpretation. See
supra section I11(QC)(1).
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First Order of Production of Information requires predecessor-in-
interest docunents, and the testinony of the defendants’ two
primary records managers supports that concl usion.

The predecessor-in-interest docunents have still not been
produced. The defendants all but admt that production with regard
to these docunments was dooned from the beginning because
Perl mutter, the attorney handling the <case for Interior’s
Solicitor’s Ofice, “obviously didn't understand what she had j ust
agreed to” when she stipulated to the production of these
docunent s. Transcript at 1469. The record is replete wth
testinony stating the predecessor-in-interest docunents for the
five named plaintiffs have not been produced. See, e.q.,
Transcript at 197-199; 300; 361-362; 384-385. The defendants do
not contest this proposition.

The ampunt of tine, effort, and noney required to produce
predecessor-in-interest docunents, as required by the court’s
Novenber 27, 1996 Order as stipulated to by the defendants, can
only be categorized as substantial. The testinony of every wtness
that testified on this topic supports that conclusion. The
defendants in their brief admt that the document production
outstanding “is significant in terns of the tine it wll take” to
pr oduce. Def endants’ Response at 30. Art hur Andersen, who the
def endant s have contracted with to conti nue the docunent production
efforts, stated that searching for predecessor docunents coul d “add
a significant amount of tine” to the conpliance effort, and
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unequi vocal |y stated that the process would be “significantly nore
expensive.” Transcript at 560, 564. Christie, formerly the head
of docunent production for the Ofice of Special Trustee, stated
that the predecessor search would “greatly” expand the efforts
needed for a document production that would be responsive to
paragraph 19 of the First Oder of Production of |Informtion.
Transcript at 728. No testinmony from the contenpt trial
controverts these evaluations of the predecessor-docunent
production effort. Therefore, in summary, the defendants have
failed to produce a set of docunents required by a court order (to
whi ch they stipulated), and all of the testinony elicited at the
contenpt trial confirms the defendants’ representation in their
brief that this omssion is substantial. Based on this alone, the
def endants have clearly failed to neet their burden of show ng that
they substantially conplied with the court’s orders.

Third, the defendants have not shown substantial conpliance
because many docunents which have now been produced to the
plaintiffs were provided well beyond the June 30, 1998 deadline
i nposed by the court’s May 4, 1998 Scheduling Order. Although the
def endants have fallen well short of substantial conpliance evenif
the deadline were set fromthe time of the contenpt trial, the
nonconpl i ance i s even nore stark when viewed fromthe appropriate
vant age poi nt June 30, 1998. According to the representations of
plaintiffs’ counsel at the contenpt trial, approximtely 9,000
pages of docunents have been produced since the issuance of this
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court’s Order to Show Cause. The Order to Show Cause was i ssued on
Decenber 19, 1998, alnost six nonths after the deadline for
docunent production had passed. In conparison, plaintiffs’ counsel
represented that only 5,000 docunents had been provided prior to
the Order to Show Cause, even though the original docunent
production order was issued two years before. The Departnent of
the Treasury was not even asked to produce cancel ed checks until
early Novenber 1998. See Transcript of Novenber 24, 1998 Status
Hearing, at 172-173. The defendants have provided nothing in the
way of evidence or representations to controvert plaintiffs’
counsel s representations, even though they bear the burden of
provi ng the substantial production conponent of their defense.
Potential reserves for new docunents were even being reveal ed
as late as the contenpt proceedings. Christie testified that he
was told by the Solicitor’s Ofice that the Departnent of the
Treasury had approxi mately 20,000 cubic feet of boxes containing
potentially relevant records. Transcript at 777-78. Wen Christie
contacted a Departnent of the Treasury enployee about these
records, Christie was told that the records were going to be
destroyed. Christie informed Treasury that the records could not
be destroyed and that OST woul d take possession of them as they
were potentially relevant to the IIMIlitigation. Transcri pt at
778. The next time Christie spoke with the Departnent of the
Treasury enpl oyee, the nunber of cubic feet of records had been
reduced to 8,000. Transcript at 778. Although Christie has no
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reason to believe that the change in docunent estimtes is due to
destruction, he also admts that the Treasury docunents were never
given to OST. Transcript at 778. The defendants admt that these
docunent s have not been either searched or produced, but they still
procl ai m nonet hel ess that they have no reason to believe they are
responsive.’” Transcript at 849. Only inthis litigation could it
happen that 8,000 cubic feet of potentially responsive docunents
could slip through the cracks. In this regard, the Departnent of
the Treasury has failed to neet its burden of show ng substanti al
conpl i ance.

This spike in last-mnute docunent production activity by a
contemmor facing a contenpt finding is not a newtactic. The words

of the district court in Aspira v. Board of Educ., 423 F. Supp

647, 654 (S.D.N. Y. 1976), apply perfectly to the facts of this
case. In Aspira, the court summari zed the defendants’ actions in
the foll om ng manner:
[ The defendants] have displayed an evident sense of
nonur gency bordering onindifference, contrastingvividly
with the spurt of activity on the heals of plaintiffs’
nmotion for a finding of contenpt.
See id. G ven the conpensatory conponent of civil contenpt
proceedi ngs, the defendants cannot be allowed to produce a flurry
of papers six nonths past the proper deadline and then argue that

t hey have substantially conplied. Therefore, the defendants have

failed to prove substantial conpliance with this court’s order in

‘See infra note 14.
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that they have produced nearly twice as many docunents since a
poi nt six nonths past the deadline for conpliance.

Fourth, the defendants have failed to show substanti al
conpliance in that the testinony given at trial indicates that nuch
of the defendants’ docunent search excluded a vast universe of
ot her docunents that nust be produced under the existing court
orders. Specifically, the defendants based the bulk of their
search on an |I1M database which generally includes only IIM
transactions from1985 forward. See Transcript at 415 (descri bing
t he dat abase). Paragraph 19 of the First Oder of Production
contains no such limtation of time on the relevant docunents.
O her paragraphs of that order do contain time restrictions. See
First Order of Production 9 1, 4, 5, & 6. The testinony elicited
at trial confirns that the defendants confined a |arge part of
their docunent production to transactions occurring on or after
1985, either explicitly by instruction or inplicitly by reliance on
the IIM historical database. See, e.qg., Transcript at 123-24
(explicit reliance), 415, 462, 1040, & Plaintiffs’ Exhibit # 8
(reliance on Il Mhistorical database). The defendants have clearly
ignored the plain | anguage of the order in this regard. Thus, to
the extent that the defendants did not do the necessary work to
obt ai n docunents predating 1985, the defendants are in even further
nonconpl i ance. This nonconpliance consists largely of docunents
probably housed at either Federal Records Centers or the Federal
Ar chi ves.
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Fifth, and finally, several additional categories of docunents
were not produced by the defendants, even though these docunents
were clearly required by paragraph 19 of the First Oder of
Production of Infornmation. These additional categories of
docunents are: (1) financial transaction docunents fromthe O fice
of Special Trustee's facilities in Al buquerque, New Mexico;?8 (2)
platte and tract books; (3) short-termleases; (4) trust patents;
(5) probate information; and (6) cancel ed checks. Adding this |ist
of largely wunproduced docunments to the previously nentioned
categories of predecessor information and docunentation predating

1985, it becones clear that the def endants have come nowhere cl ose

8The financial docunents currently cannot be produced because
of the potential danger of hantavirus contam nation in the Hawkins
and Commons facilities in Al buquerque. \Wile the safety of the
def endant s’ enpl oyees i s paranount, the hantavirus probl emdoes not
affect the court’s contenpt analysis with regard to t he Al buquer que
docunent s. The defendants do not contend that the Al buquerque
hant avi rus problem arose before June 30, 1998, as there is no
evidence in the record to support such an argunent. Apparently the
defendants becane aware of the potential for hantavirus
contamnation in late July 1998. See Transcript of Novenber 23,
1998 Hearing, at 52. The defendants estinate that the Hawki ns and
Commons facilities hold thousands of uninventoried boxes of |IM
docunent s. Bradl ey Preber of Arthur Andersen testified at the
contenpt trial that, under defendants’ proposed docunent production
plan, it would take three weeks to sinply assess the scope of
docunents and then report back to the court as to the tine required
for actual production of the docunents. Transcript at 547,
Def endants’ Exhi bit #25. This three-week tine period would not
begin until the hantavirus clean-up is conpleted. Thus, it is safe
to say that these thousands of boxes of docunents will not even be
searched for rel evant docunents, and docunments will not be produced
for another several nonths, despite the court’s Novenber 27, 1996
order.
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to substantially conplying with this court’s orders of Novenber 27,
1996 and May 4, 1998.

For these reasons, the court finds that the defendants have
not proven that they substantially conplied with paragraph 19 of
the court’s First Oder of Production of Information and the
court’s May 4, 1998 Scheduling Order. Based on this finding, the
defendants’ “good faith substantial conpliance” defense cannot
absol ve thensel ves froma finding of civil contenpt. |Instead, the
court nmust now turn to the “good faith” conponent of the defense,

as it isrelevant in terns of mtigation. See Food Lion, 103 F. 3d

at 1017-18. The story, however, only takes a turn for the worse in

this regard.

(b) No Good-Faith Attempt to Comply

To neet the second conponent of the “good faith substanti al
conpl i ance” defense to a prinma faci e show ng of civil contenpt, the
def endants nust show that they took “all reasonable steps wthin
[their] power to conply with the court’s order.” |d. at 1017. The
def endants bear the burden of proving this defense. See id.

The facts of this case belie any show ng of good faith. The
court will detail below the specific bases for this finding. But
before turning to that discussion, a fewcontextual notes should be
mentioned wth regard to the defendants’ posture in this case

because these points bear upon the good-faith analysis. Although
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none of these points fornmally alter the general good-faith standard
as descri bed above, they do signal what “all reasonable actions”
should have been, and in that sense provide a context for
di scussi on.

First, the case wunderlying this contenpt proceeding is
essentially a trust adm nistration action in which the beneficiary
seeks an accounting. The court does not want to address at this
point the detailed statutory and common-law trust duties owed by
t he governnent as trustee to the individual |Indian beneficiaries;
nonet hel ess, it is basic hornbook |law that the trustee has the
duties of retaining trust docunents, keeping records, furnishing
information to the beneficiary, and providing an accounting. See
GeEORGE T. BoceRT, TRuUSTS 88 140-142 (Practitioner’s ed. 1987). @G ven
these types of duties, it is clear that docunent production inthis
case is even nore inportant than it m ght be in many ot her types of
garden-variety lawsuits. Fromthis principle it logically follows
that the defendants and their attorneys nmust be even nore vigilant
and forthright in their docunment production efforts and in the
representations they make to the court in this regard.

Second, the court notes that this is also a class action
| awsuit i1nvolving nearly 300,000 Indian beneficiary plaintiffs.
“[SJuch litigation places greater demands on counsel in their dual
roles as advocate and officers of the court. Because of the
conplexity of legal and factual issues, judges wll be nore
dependent than ever on the assistance of counsel, w thout which no
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case- managenent plan can be effective.” MMNUAL FOR COWLEX LI TI GATI ON
8§ 20.21, at 24 (3d ed. 1995). In short, good faith efforts are
needed in this case even nore than the average piece of litigation.
Such efforts have been totally lacking to date.

Third, this civil contenpt proceeding includes the Secretaries
of the Departnment of the Interior and the Departnent of the
Treasury, in addition to an Assistant Secretary of the Departnent
of the Interior. Unfortunately, the contenptuous conduct arises
out of intra-departnmental fingerpointing conpounded by case
m smanagenent by the attorneys. Intra-departnental bickering—e.qg.,
the Ofice of Special Trustee did not pull financial records
because it did not have the proper funding; the budget office would
not give the fundi ng because the Ofice of Special Trustee had not
subm tted an accept abl e budget pl an—does not relieve t he defendants
froma finding of civil contenpt. Defendants’ counsel summarized
the point in closing argunents as foll ows:

[ We have gone t hrough two weeks of putting our people on

the stand, and frankly, yeah, it’s an enbarrassnent, what

we have had to do. Ofice of the Special Trustee, BIA,

Joe Christie, M. Scrivner, everybody, they're all part

of DA, they're all us. . . . [B]y putting that proof

on, we're not proving an excuse, we're proving an

expl anat i on.

Transcript at 1466. Wile “revealing your warts” is an honest and
comendabl e theory of constructing a defense, it does not provide
a vehicle for proving good faith—especially when several of the
attorneys in the underlying action have acted inconpetently and

wi th a shocking | ack of candor to this court. When one agent of a
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def endant bl anmes another co-agent, that testinony nerely helps
prove a civil contenpt case against the principal. 1In this case,
the principals bearing the consequences of this conduct happen to
be two cabi net | evel Secretaries and an Assistant Secretary. This
is only appropriate, however, because the naned defendants are the
i ndividuals with the authority over (and responsibility for) all of
t he defendants’ enpl oyees.

Wth these three introductory notes in mnd, the court now
turns to an anal ysis of whether the defendants can neet the good-
faith standard of taking “all reasonable steps within their power”
to conply with paragraph 19 of the First Order of Production of
I nf ormati on of Novenber 27, 1996 and t he Schedul i ng Order of My 4,
1998. The court finds that the defendants have failed to neet this
bur den.

At no tinme, from the inception of the docunment production
until the present, have the defendants taken or reasonably
attenpted to take “all reasonable steps within their power” to
conply with this court’s First Order of Production of Information.
The history of nonconpliance can be broken down into three tinme
periods, each with their own distinct flaws. At the outset, once
this court issued the stipulated production order on Novenber 27,
1996, the attorneys handling the matter msinstructed their clients
on the scope of docunent production. Next, the various relevant
agencies within the Departnent of the Interior and the Departnent
of the Treasury acted upon inproper advice fromtheir attorneys.
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But the field managers cannot be absolved from blanme for
def endants’ nonconpliance, as they, too, had seen the | anguage of
this court’s order. As the evidence at trial showed, the
def endants | anguished in a period of intra-departnental bickering
and stagnation, while all along they were cogni zant of the court’s
out st andi ng orders. Finally, once the defendants realized that
they were not in conpliance, their attorneys made a fundanenta
m st ake—+nstead of choosing to be open and honest with the court,
they chose to cover-up the problens. Wen viewed in this manner
t he def endants have made unreasonabl e choi ces and taken untenabl e
positions at every major juncture. |In short, the defendants have
fallen far short of attenpting to act in a reasonable, good faith
manner .
(i) The Defendants Failed to Take All Reasonable Steps Wthin
Their Power Wen They Unreasonably M shandled the

Docunent Search from the Qutset, in Defiance of Court
Orders

On Novenber 27, 1996, the court entered the stipulated First
Order of Production. The initial stages of this litigation have
been described as “the cooperative tinmes,” because both sides
started out working together toward the common goal of reaching an
accounting in the retrospective conponent of this action. The
defendants freely admt that they cannot provide a full accounting
to all Indian Il M beneficiaries. So, as was the case with the
tribal trust fund reconciliation, the governnment and the plaintiffs

wor ked toward devel oping a sanpling approach that, at least in
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their view, would fulfill the governnent’s duty of providing an
accounti ng. This joint attenpt eventually perished, however,
because of the state of docunent production.

Wlla Perlmutter, at the tinme a Solicitor’s Ofice’ s attorney
for the Departnment of Interior, was placed in charge of docunent
producti on. She had been the primary person in charge of
negoti ating the | anguage of the first production order. Transcript
at 1255-56. In the words of defendants’ counsel in closing
argunents, “Ms. Perlnutter obviously didn't understand what she had
just agreed to.” Transcript at 1469. To conply, Perlnutter turned
to the two records managers for docunent production—Joe Christie,
(former) Special Assistant to the Special Trustee, OST; and Larry
Scrivner, Chief, Division of Real Estate Services, BIA

On Decenber 26, 1996, already one nonth past the entry of the
first production order, Perlnutter sent a nmenorandumto Scrivner,
i n which she quoted the | anguage of paragraph 19. See Plaintiffs’
Exhi bit #1. It was Scrivner’s job to then pass the docunent
production instructions on to the area offices that held any
responsive information as to the five naned plaintiffs or any of
their predecessors in interest. At this point, Scrivner and
Perl mutter seal ed the defendants’ fate. Instead of instructing the
area offices to pull all docunents that relate to the Il Maccounts
of the five naned plaintiffs or their predecessors in interest, a
menor andum was sent out from Terry Virden, one of Scrivner’s
superiors, instructing the areas to pull “all ownership and i ncone
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produci ng source docunents” for the “five naned plaintiffs.” See
Def endants’ Exhibits 1-5. Perl mutter approved this instruction

Transcript at 1263. By this action, the defendants had already
unreasonably altered the docunment production order’s requirenents
in two major ways: first, as the defendants now admt, “ownership
and i nconme producing source docunents” is not the equival ent of
“all docunents” that relate to an IIM account; second, this
| anguage conpletely excludes the requirenent of searching for
predecessor-in-interest docunents. Hence, the defendants put
t hemsel ves in a posture for nonconpliance fromthe begi nning. Wen
Scrivner and Perlnutter wongly instructed the area offices on
whi ch docunents to pull, there was little hope of receiving a
substantial portion of the relevant BI A docunents.

Scrivner admtted at the contenpt trial that his awareness or
under st andi ng of the phrase “predecessors in interest” changed as
the case progressed. See Transcript at 95. More specifically,
Scrivner cane to understand that the phrase did not connote nerely
i mredi at e predecessors, but renpte predecessors as well. See id.
Unfortunately for the defendants, neither Scrivner nor Perlmnmutter
(nor any of their attorneys fromthe Departnment of Justice) sent
out anot her nmenorandum suppl enmenting the original instructions on
whi ch docunents to produce. See Transcript at 96. Scri vner
asserted at trial that he gave these instructions verbally to the
area directors; yet, he could only specifically renmenber talking to
one area director, and he renenbered that conversati on only because
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that director had called him about predecessor docunents.
Transcript at 97-98. In contrast, when all of the area directors
wer e asked whether they were ever instructed to pull predecessor-
in-interest docunents, they unequivocally stated that they were
not, clearly rejecting the notion that Scrivner had orally
instructed themto the contrary. Even the sole area director that
Scrivner clains to have renenbered instructing did not corroborate
Scrivner’s story. Mor eover, superceding nenoranda drafted by
Scrivner and one of his superiors, Hlda Mnuel, omtted any
reference to predecessor-in-interest docunent production
instructions. See Defendants’ Exhibit 15 (nmenorandum drafted by
Scrivner); Defendants’ Exhibit 18 (nmenorandum from Manuel ). \When
this was pointed out to Scrivner at the trial, he admtted that
t hese nmenoranda woul d supercede any oral instructions that he may
have given. See Transcript at 126, 134. The court concludes, in
any event, that no such oral instructions were ever given.

In summary, fromthe time the court’s first production order
| eft the courthouse until the instructions |eft BlIA headquarters,
a substantial universe of docunents clearly required by the court’s
order was inproperly omtted. It cannot be argued that there was
even an attenpt made to produce these materials, as no one can
remenber ever receiving such an instruction fromScrivner and, even
it they had, such an instruction would have been superceded by

subsequent nenor anda.
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The absence of good faith beconmes even nore apparent on the
financial side of the docunent production structure. Unlike the
Bl A scenario, Perlnmutter never sent a nmenorandumto Christie, who
was the head of the docunent production for OST, as to what
docunents should be pulled. These instructions took place
verbally, and the substance of this discussion was one of the few
poi nts of genuine factual dispute at the contenpt trial.

Christie clains that in late Decenber 1996, he had a
conversation with Perlnutter regardi ng the docunent production for
the five nanmed plaintiffs. Transcript at 726, 829. Christie
testified that, in this conversation, he explained the costs of
produci ng the docunents for the five naned plaintiffs separately
from produci ng the docunents for the statistical sanple that al
parties were cooperatively working on at the tine. See Transcript
at 726. Christie stated that it would be nore efficient to sinply
produce the docunents for the five named plaintiffs at the sane
tinme as the larger sanple because both searches, despite the
disparity in the nunmber of relevant IIM account holders, would
involve searching essentially the sanme storage facilities.
Transcript at 726. Because there is no reliable inventory of IIM
docunents, itens for any one beneficiary could be found i n any box
in which IIM docunents are housed throughout the country.
According to Christie, Perlmutter instructed him to hold the
separate docunent production for the five naned plaintiffs in
abeyance until a final decision was nmade regarding Christie’s
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concerns. Transcript at 726. Fromthat point, | ate Decenber 1996,
until February 1998, not another word was nentioned to OST with
regard to producing docunments responsive to paragraph 19 of the
First Order of Production of Information, in Christie’ s view
Transcript at 765. Perlmutter, on the other hand, contends that
t he conversation never happened.

Based on the evidence put forward at the contenpt trial and
t he surroundi ng circunstances, the only reasonabl e concl usi on to be
drawn is that Christie's testinony is accurate. This finding
carries significant consequences, as both parties recognize that
t he decision to hold the docunent search i n abeyance for the entire
financial side of the |IIM accounting system unreasonably
contravenes the court’s original order to produce the docunents for
the five named plaintiffs “as soon as practicable,” and it directly
contravenes the May 4, 1998 Scheduling Order to produce these
docunent by June 30, 1998.

Christie’s testinony is corroborated by direct and
circunstantial evidence. First, Paul Homan, the fornmer Specia
Trustee, credibly testified at trial that Christie told him about
Perlmutter’s instructions at the time of the conversation.
Transcript at 602. Second, several of the wtnesses at the
contenpt trial (nost of whom were called by the defendants)
testified that they, too, believed that the defendants’ approach
was to produce the docunents for the five naned plaintiffs and for
the statistical sanple at the sane tine. People who testified to
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this effect include the fornmer Special Trustee, the Deputy
Assi stant Secretary for Budget and Fi nance, Departnent of Interior,
and the Assistant Secretary for Policy, Mnagenent, and Budget,
Department of Interior. See Transcript at 602 (fornmer Speci al
Trustee); 982 (Deputy Assistant Secretary); & Defendants Exhibit #7
(Assistant Secretary). This corroboration is also consistent with
the position that the defendants’ attorneys thensel ves were taking
as late as August 1998. See Transcript of Novenber 23, 1998
Hearing, at 81 (“[We were thinking that it was okay for us to
produce docunments of the five nanmed plaintiffs as part of our
production for the statistical sanple.”) In fact, the court had to
point out to the defendants at a status conference two nonths
beyond t he deadl i ne for production that they could not unilaterally
take this approach. See Transcript of August 18, 1998 Status Call,
at 24-25. Thus, Christie’'s rendition of his conversation with
Perl mutter i s substanti ated by cont enpor aneous, direct evi dence, as
wel | as circunstantial evidence through the testinony of gover nnent
w tnesses and the argunents of their attorneys.

In addition to the affirmati ve evidence supporting Christie's
testinmony, the court notes that Perlnutter’s testinony is not
persuasi ve or believable. First, Perlmutter has no direct
evidence, either in witing or by corroborating, contenporaneous
ver bal discussion, of ever giving Christie an explicit instruction
to treat the docunent productions for the five naned plaintiffs and
the statistical sanple separately. On the other hand, such
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evi dence does exist with regard to the BIA as discussed above.
See Plaintiffs’ Exhibit #1. Second, no other circunstanti al
evi dence supports Perlnutter’s clains. Instead, Perlnutter relies
on the fact that she was under a court order to produce docunents
for the five nanmed plaintiffs, which begs the very question at
i ssue, and the bald assertion that she would never put her client
in such a contenptuous posture. Transcript at 1282-83. W thout
re-detailing the way that this case has been handled by the
attorneys, including Perlnutter, the court sinply states that
Perlmutter’s statenents in this regard are tantanount to saying
“trust nme.” That is sonething that the evidence sinply will not
allow the court to do. Third, Perlnutter testified that she
t hought all of the docunents were produced in Decenber 1996—enly
one nonth after the issuance of the first or der of
producti on—because at that tinme Christie had sent a batch of
“responsi ve” docunents to Departnent of Justice counsel, Lew s
Wener. Transcript at 1283. The court finds this justificationto
be totally without nerit. The docunment search that was undertaken
at that tine by Christie was responsive, but not to this court’s
Novenber 27, 1996 order; instead, Christie s search was responsive
to an Art hur Andersen docunent request that was i ssued prior to the
time that the First Order of Production of Information was entered.
Transcript at 725. 1In short, the docunents Perlnutter relies on
were searched before the relevant order was even issued, which
undercuts the idea that this early production by Christie could
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possi bly have been thought to satisfy the court order. But the
fourth, and final, point regarding Perlnutter’'s testinony is
perhaps the nost persuasive. Perlmutter admts that she was the
agency attorney in charge of docunent production for the
defendants. She also testified that she reported to her supervisor
at the Solicitor’s Ofice, Ed Cohen, constantly. Transcript at
1296. The two generally discussed Perlnmutter’s assigned
t ask—docunment production. Yet, while Perlnutter testified that she
di scussed w t h Cohen t he docunent production efforts with regard to
the statistical sanple, she never discussed with her superior the
docunent production with regard to the five nanmed plaintiffs,
despite an outstanding court order. Transcript at 1296-98. For
t hese reasons, the court finds Perlnutter’s testinony regardi ng her
instructions to Christie to be totally incredible.

Li ke BI A and OST, the Departnent of the Treasury m shandl ed
t he docunent production in this case fromthe outset. |In August
1996, before the issuance of the First Oder of Production of
I nformation, the Departnent of the Treasury agreed, at the request
of the plaintiffs, to preserve mcrofiche copies of checks relating
to the IIMsystem Transcript at 43. Under the NARA standards of
the National Archives Act, the Departnent of the Treasury woul d
retain Il Mchecks for only six years and seven nonths; once that
ti me passed, the checks woul d be destroyed. Transcript at 41-42.
Thus, since the preservation agreenent arose in August 1996, which
suspended the application of the NARA standards, the Departnent of
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the Treasury should have kept |IM checks dating back to January
1990.

I n yet anot her bl under, the defendants di sregarded their prior
preservation agreenent with the plaintiffs. In August 1997, one
year after the preservation agreenent (and nine nonths after the
First Oder of Production of Information), it canme to the
Departnent of Treasury’s attention that “several nonths” of the
supposedly mai ntained mcrofiche were mssing. Transcript at 44.
In fact, up to August 1997, the preservation agreenent had been
totally ignored; the first eight nonths of docunents set for
destruction under the NARA standards (i.e., checks from January
1990- August 1990) were indeed destroyed in due course. Transcript
at 45.

Al t hough the defiance of the preservation agreenent with the
plaintiffs does not directly anmount to contenpt, it does provide
evi dence of two points. First, there was a set of Treasury
m crofiche that were subject to the preservation agreenent and this
court’s first production order. Those checks destroyed which were
dated between April 1990 and August 1990 are docunents that were
required to be produced by the court’s first production order, and
were also required to be kept by the parties’ preservation
agreenent, but which were destroyed. These docunments were, of
course, never produced. Had Treasury taken “all reasonabl e steps

within their power” to conply with the court’s First Oder of
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Production of Information, then they would have produced the

responsi ve docunents that should have been naintai ned.

Treasury’s failure in this instance, |like BIAs and OST s
initial failures, 1is attributable to poor instruction from
managenent |evel officials. The person who agreed to the

preservation order sinply never told the people responsible for
destroying the docunents not to carry out their normal duties.
Transcript at 57. Wiile this is certainly not the |ast mjor
m stake the Departnment of the Treasury made in its history of
nonconpliance, it is indicative of their overall performance in
this litigation.

In sunmary, the defendants failed to take all reasonabl e steps
within their power to conply with this court’s orders of Novenber
27, 1996 and May 4, 1998. The defendants proposed a stipul ated
order to the court and then i medi ately i nproperly instructed their
field personnel on what docunents were required to be produced.
These actions neant that, from the outset, neither pre-1985
docunents nor predecessor-in-interest docunents would be pulled
fromthe entire BIA side of the production effort, despite their
obvi ous inclusion in paragraph 19 of the First Order of Production
of Information. WNMbreover, OST, which generally nakes up the entire
financi al side of the production effort, was instructed to hold al
docunent production for the five nanmed plaintiffs in abeyance, in
direct contravention of this court’s orders. This abeyance order
was t he equi val ent of an order not to produce, for a period of over
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one year, since it was never followed wth a superceding order to
the contrary. This meant that the entire financial side of
docunent production, in a trust accounting action, was not even
instructed to be produced by the defendants to their field
enpl oyees, despite an outstanding court order. Finally, the
Departnent of the Treasury was busy destroying checks potentially
responsive to this court’s first production order that it had
prom sed to naintain. For these reasons, the defendants have
already failed in their attenpt to neet their burden of show ng
good faith substantial conpliance. Unfortunately, their |ack of

good faith does not end there.

(i1) The Defendants Failed to Take All Reasonable Steps Wthin
Their Power When They Engaged in a Pattern of Intra-
Depar t ment al Bi ckeri ng That Knowi ngl y Pr ecl uded
Reasonabl e Conpliance with Court Orders

The def endants’ approach at the contenpt trial was to show an
“expl anation, not an excuse.” Transcript at 1466. A tinmely
expl anati on nost assuredly woul d have prevented a finding of civil
contenpt, but an overdue expl anati on—which itself does nothi ng nore
t han substanti ate an absence of good faith—annot unring the bell.
The proof at trial largely showed a conflict between OST and the
budgeting office of the Departnent of the Interior. OST failed to
use funds that defendants adm<t they had at their disposal to put
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toward conplying with this court’s orders. The defendants al so
failed to properly request funding known to be needed in order to
bring thenselves into conpliance, or at |east attenpt to do so.
Wi | e i ndividual s acting on behalf of the defendants may be able to
rightfully point a finger at another person acting on defendants’
behal f, this does nothing in the way of avoiding civil contenpt.

Despite OST's failure to substantially produce docunents for
the five naned plaintiffs, which was based on instructions fromthe
Solicitor’s Ofice, Christie (on behalf of OST) readily admts that
he saw the court’s First Order of Production of Information in
Novenber 1996. Transcript at 724. In Perlmutter’s words, the order
“speaks for itself.” Transcript at 1320. OST blanmes its inaction
after |l earning of the separate production requirenent, however, on
Interior’s budget officers—Berry and Lanb.

In 1996, OST asked for $10 mllion for a central records
facility that woul d have put the defendants on track for docunent
production conpliance, while sinmultaneously achieving trust
admnistration reform Transcript at 605. That request was
deferred until the next year by the budget office because it was an
untinmely request. OST made the sane request the foll ow ng year but
recei ved nothing. Transcript at 605. In May or June 1998, once OST
was finally instructed by the Solicitor’s Ofice that docunent
production for the five naned plaintiffs nmust take pl ace separately
fromthe sanpl e’ s docunment production, OST believes it nade anot her
budget request in an attenpt to bring the defendants into
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substanti al conpliance. Both Homan and Christie testified that in
May 1998 OST requested $1.6 mllion, as the anmount needed to
substantially conply with this court’s docunent production orders
of Novenber 27, 1996 and May 4, 1998.° Transcript at 641, 683, &
750. In OST's view, this appropriate budget request was rejected
by Interior’s budget office, thereby precluding conpliance. OST
points to a May 11, 1998 nenorandumfromthe Assistant Secretary of
Pol i cy, Managenent, and Budget, Departnent of the Interior, to the
Speci al Trustee as evidence of the denial. See Plaintiffs’ Exhibit
#7. In that nenorandum the Assistant Secretary stated the
fol | ow ng:

The current demand is to produce docunents for five

account s—the accounts of the five naned plaintiffs. This

request has been outstanding since Novenber, 1996. It

has always appeared nore efficient to collect these

records as part of the statistical sanpling. Althoughit

shoul d have been clear that this approach invol ved sonme

risk, it appeared at the tine the risk was mni mal. Now,

the court has ordered that these docunents be collected

by June 30, 1998. However the only effort requiredisto

gat her the rel evant docunents. No research or analysis
IS required.

Id. (enphasis added). To Christie, the enphasized | anguage was
tantamount to a denial of his budget request because the I1IM
docunent production could not possibly be carried out wthout
research and anal ysis, given the coordinati on needed between the

realty docunents at BIA and the financial docunents at OST.

°CST admits, however, that their budget proposal would not
have allowed for full conpliance by June 30, 1998. Transcript at
663.
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Therefore, in OST's view, the defendants did not attenpt to
substantially produce the responsive docunents because the budget
office of the Department of the Interior would not request the
appropriate funds, which OST had explicitly said were needed in
order to attenpt to conply. The defendants’ budget officers knew
that OST felt it needed noney to conply, they knew that OST was not
gi ven any addi ti onal noney, and they therefore nust have known t hat
OST would not attenpt to conply. In fact, OST sent a nmeno to
Interior’s budget office to this effect on June 29, 1998. See
Plaintiffs’ Exhibit #8. Christie unequivocally testified that if
he had been given the noney he requested, he could have conplied
with the court’s order. Transcript at 692. Yet, neither OST nor
anyone at the Departnent of Interior’s budget office even suggested
that the court be told about these matters. This shows a | ack of
good faith on the defendants’ part.

Simlarly, the budget office did what it could at trial to
prove (or “explain”) the case against itself by rebutting OST s
case. First, both Lanb and Berry point out that OST already had
sufficient funds at its disposal to conply with the court orders.
Specifically, OST had a $2.6 mllion litigation budget that could
have been spent on the docunment production effort. Transcript at
1221. Moreover, the Special Trustee cold have informally
programed $500, 000 wi t hout any prior approval. Transcript at 959-
960. Second, OST knew of the outstanding court order, and it
sinply had to submt a budget plan to receive any additional funds.
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See Plaintiffs’ Exhibit #7. Furthernore, the budget office had
decided that a $4.65 nillion supplenmental funding, which was
originally procured for the statistical sanple, could be used for
docunent production on the five naned plaintiffs, if necessary.
See id.; Transcript at 985, 1072. The defendants’ budget office
def ends the decision to deny additional funds to OST on t he grounds
that OST stated at a June 1998 neeting in Al buquerque that it no
| onger needed additional funds to carry out the instructions of the
def endants’ attorneys. However, this justification seens
i npl ausi bl e, given a nmenorandum from OST to Lanb on June 29, 1998,
stating that the defendants were not in conpliance or attenpting
to conply with the court’s orders. See Plaintiffs’ Exhibit #8
Transcri pt at 1103.

In sunmary, the evidence provided at the contenpt tria
showed the clear picture of two branches of the sane governnent al
agency bl am ng each other. Both branches knew of the outstanding
court orders. OST felt that it had been deni ed necessary funding
to facilitate conpliance. The budget office felt that OST al ready
had adequate funding and, at any rate, had never nade an
appropri ate budget request. Both of the conpeting branches report
to one of the naned defendants in this contenpt action—the

Secretary of the Interior. The Secretary and his staff clearly did

1°The court notes that the approach agreed to by defendants at
that neeting was clearly not a good faith effort, as it excluded
two naned plaintiffs and relied exclusively on the I1M historical
dat abase, which woul d i ncl ude docunents dating back only to 1985.
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not take all reasonable steps within their power to conply wth the

court’s orders.

(rit) The Defendants and Their Attorneys Failed to Take
Al Reasonable Steps Wthin Their Power Wen They
Made Illegitinate Representations to This Court,
Failed to Correct Past M srepresentations, and
Prevented Pertinent Facts from Bei ng Reveal ed

To put the conduct in terns of representations to this court
in perspective, it is helpful to begin with the adm ssions nmade by
t he defendants and their attorneys. At the outset of the contenpt
trial, defendants’ counsel noted that “[w] hat you are going to hear

is not exactly a great story.” Transcript at 16. “As a
departnent, we have not perfornmed.” Transcript at 17. The court
has already detailed the ways in which the docunent production
itself has been m shandl ed. The second primary way that this
entire process has been m shandl ed, however, is in the total |ack
of coordination and oversight. For each of the m stakes descri bed
above, the lack of good faith is anplified because these errors
were conpletely and unreasonably overlooked (or sinply never
menti oned) by those people in supervisory positions. The blane in
this regard nust fall upon the Departnent of the Interior’s and
Departnent of the Treasury’ s mnanagenent, the Departnent of the
Interior’s and Departnent of the Treasury’s Solicitor’s O fice, and
the attorneys handling this case for the Departnent of Justice.

Despite all of these entities’ know edge of the m shandling of the
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docunent production, which clearly contravened this court’s orders,
no one voluntarily came forward to apprise the court or the
plaintiffs of the defendants’ unwillingness and self-inflicted
inability to conply. An exchange between the court and defendants’
counsel in closing argunents of the contenpt trial summarizes this
poi nt aptly:

[ The Court:] Well, then why didn't the |awers cone

back to nme and say, “The Secretary can’t get it done.

The O fice of Special Trustee isn't doing it?” But

instead the lawers cane to ne—and I'Il tell you, |I'm

very troubled by the conduct of the | awers too .

[ M. Brooks:] That's right, and that brings nme to ny

second apol ogy, the apol ogy on behal f of the Departnent

of Justice. There's no question that Your Honor shoul d

have been informed earlier, much earlier, and clearly,

that we weren’t going to be able to conply.

Transcript at 1468. The discussion below will highlight sonme of
the conduct behind these adm ssions. This conduct evidences
basel ess representations as to deadlines and a total | ack of candor
to the court.

On Decenber 6, 1996, the court held a hearing to address the
defendants’ failure to produce certain information by dates agreed
upon by the parties but not ordered by the court. The defendants
represented at that tinme that “the specific information
[plaintiffs] are looking for on the five naned plaintiffs
will be ready next week.” Transcript of Decenber 6, 1996 Status
Call, at 8. Based in part on representations such as this, the
court declined to set a firmdeadline for docunent production under

the First Order of Production of |nformation. | nstead, the court
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ordered the defendants to file a witten status report on Decenber
27, 1996, detailing any information that had not been produced and
informng the court when that information would in fact be
produced. 1d. at 12-13. Little did the court know+that is, until
the contenpt trial—that Perlnutter, fromthe Solicitor’'s Ofice,
had not at the tinme even directed BIA to respond to the court
order. It was not until the eve of the deadline for the status
report that Perlnutter so informed BIA about the original court
order. See Plaintiffs’ Exhibit #1. Moreover, unlike the BIA OST
had not even been contacted in conjunction wth nmking a
representation to the court as to when |IM docunents would be
produced. Transcript at 753-54. This held true for nearly all
subsequent representations. Id. Thus, the defendants’
representations in this regard turned out to be extrenely
unrel i abl e.

I n a Decenber 27, 1996 St atus Report, defendants’ | ead counsel
represented to the court that the responsive docunents would be
produced within sixty days. Decenber 27, 1996 Status Report, at 7.
By this point, however, counsel fromthe Solicitor’s Ofice had
al ready instructed OST to hol d docunent production in abeyance, and
BIA had been sent off to search for docunents of a scope far
narrower than what was clearly included in the court’s First Order

of Pr oducti on of | nformati on. See supra subsecti on

L1T(C)(2)(b)(i). Neverthel ess, one nonth |ater counsel for
def endants el oquently argued to the court:
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Your Honor, on Decenber 27 we filed with the court a

status report detailing the progress that had been nade

to date at that time of the production of docunents. As

you may recall at the |l ast status conference, plaintiffs

predicted all kinds of pestilence, war, famne, et

cetera, et cetera, were the Court not to enter a notion
conpelling the governnent to imrediately produce
docunents. None of that happened. |In fact, all of the
commtnents that the governnent has nade as to when it
woul d produce docunents, and the docunents that woul d be
produced, have been net. 1In fact, sonme of the docunents

were produced early.

Transcri pt of January 21, 1997 Status Call, at 8. These statenents
were made to the court at a tine when defendants’ counsel either
knew or should have known, through reasonable oversight of this
litigation, that his representations were utterly false.

One nonth later, on February 11, 1997, Perlnutter filed a
status report with the court unequivocally stating that “[t]he
i nformation requested i n Paragraph 19 of the Order wll be provided
to the plaintiffs no |ater than March 3, 1997.” February 11, 1997
Status Report (Untitled), at 4. Again, this m srepresentati on was
made to the court by the very person who sent BIA on a docunent
search substantially narrower than what was clearly required and
who knew that the docunent search by OST for the five naned
plaintiffs was held in abeyance. The court relied on the
fal sehoods in its adjudication of docunent production in this case.

The March 3, 1997 self-inposed deadline came and went. The
court held nonthly status calls, largely in an attenpt to hear the
representations of counsel as to the state of docunent production,

as that would affect the court’s ability to set a firmtrial date
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in this matter. In a properly managed case, it would have been
during this time period that defendants would have advised the
court of the i nproper docunent searches and i nternal m shandl i ng of
docunent production. Instead, the court heard statenents fromthe
defendants’ | ead counsel who, in the nost favorable |light, did not
have an understanding on how the courts orders were (or, nore
accurately, were not) being carried out. | ndeed, defendants’
counsel went out of his way in open court to comrend the defendants
on the way t he docunent production was bei ng handl ed: “I think that
recognition needs to be given to the efforts of the Departnent of
Interior and specifically to Ms. Perlnutter, to her dedication to
providing plaintiffs with thorough and conpl ete responses to their
queries.” Transcript of My 19, 1997 Status Call, at 10. The
di sparity between what was being reported to the court and what was
in fact true could not have been greater.

In terns of a good faith analysis, the defendants’ and their
attorneys’ actions up to this point can be characterized as not hi ng
short of contumaci ous. The docunent production was proceeding in
a manner that clearly contravened this court’s First Oder of
Production of Information, and the defendants’ attorneys were
representing to the court exactly the opposite. Yet, despite this
behavi or, the saga becane even nore disturbing in early February

1998.
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On February 3, 1998, Edith Blackwell, who had recently
replaced Perlnutter at the Solicitor’s Ofice, sent aletter to Joe
Christie of OST, which stated, in pertinent part, the follow ng:

Joe—

Wen Lew [Wener] and | net with [Arthur Andersen]
a week or so ago, one of the issues we di scussed was the
| ack of conpl ete docunents for the five naned plaintiffs.
As you know, as part of the court Order dated Novenber
27, 1996, we were ordered by the Court to provide

[ docunents responsive to paragraph 19]. According to
Arthur Andersen, we only have a small fraction of these
docunents. . . . | need to know the status and or the

plan to gather all the docunents for the Il Maccounts of
the five naned plaintiffs. Since this was a Court O der,
then we could be subject to a Mtion to Conpel or
Sanctions for our failure to produce the docunents in
over 15 nonths. DQJ is concerned about this, and given
the parties are no |onger cooperating we are very
vul nerable to a Motion for Sanctions at this tine.

Def endants Exhi bit #26. Thus, the defendants knew that they were
not in conpliance with this court’s order and that their own
experts had told themthat the docunent production effort to date
had produced few responsive docunents. Christie responded with a
message that captured the manner in which the docunent production
responsi ve to paragraph 19 had been handl ed to date. That nessage,
in pertinent part, read as foll ows:

Holdit!!! . . . W inforned the Solicitor’s Ofice that
in order to obtain the transaction docunents and reports
we would have to go on site at each agency and area
office where the nmaterials were |ocated and go through
each box of material at those |locations in order to find
all the materials . . . . | was told not to do anything
until a final decision was made. That deci sion was never
made and or conmmunicated to us as far as | know. .
[We were told not to proceed with that collection
pending a final decision!!!. . . The office told us not
to proceed, we did as we were instructed.
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Def endant s’ Exhi bit #26. At this point, the defendants
unquesti onably knew that they were not taking “all reasonabl e steps
within their power to conply” with the First Order of Production of
Information. To the contrary, the defendants and their attorneys
had actual know edge that OST—the entity in charge of the entire
financi al conponent of the |1 Maccounting systemwas not taking any
steps to conply with the court’s order. Yet, the defendants and
their attorneys did nothing to informthe court or the plaintiffs
about this situation. Instead, as wll be seen shortly, the
def endants began to stonewall the court and the plaintiffs from
learning this information and unil aterally deci ded to produce a set
of docunments that clearly would not conply with court orders.

On April 8, 1998, defendants’ counsel inforned plaintiffs’
counsel that the Tribal Court of the Wnnebago Tri be of Nebraska
had recently issued a tenporary restraining order, purporting to
restrain the defendants fromrenoving trust-rel ated docunents from
Bl A s Wnnebago Agency. The W nnebago Agency is pertinent to this
contenpt proceedi ng because it houses docunents for plaintiff La
Rose. These docunents were ultinmately produced on Decenber 18,
1998, nearly six nonths after the June 30, 1998 deadline.
Transcript at 222. As di scussed above, the defendants put forward
potential hantavirus contam nation as an “excuse” for the tine
period beginning md-July 1998, which is no excuse at all because
it came one nonth after the docunent production deadline. See
supra subpart 111(B). For the tine period prior to July 1998
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however, the defendants inproperly relied upon the TRO as their
excuse for nonconpliance as to plaintiff La Rose’s Wnnebago
docunents. This TRO, originally issued in early April 1998, was
di ssolved on April 30, 1998.11 Nonet hel ess, the defendants
repeatedly represented to the court, well beyond the TRO s
di ssolution, that the TRO precluded them from produci ng W nnebago
docunents. In fact, the defendants never voluntarily offered to
the court that the TRO had been dissolved. It was only upon the
court’s questioning at the July 21, 1998 status call that
def endants’ counsel admtted that the TRO had been dissol ved

Transcript of July 21, 1998 Status Call, at 21. The defendants
never informed the court that it had been dissolved nearly three
months earlier. The Wnnebago TRO issue is a perfect exanple of
one way this case has been msmanaged by the defendants.
Defendants sinply nade representations to the court, which the
court then relied upon, but the defendants never supplenented or
corrected the original representations. When the uncorrected
representations were relied upon as an excuse for not conplying
with a court order, then it becane even nore egregi ous when they

were not corrected. If the court had not asked about the TRO in

11 See Letter from August 11, 1998, from Mark A. Hubbl e,
CGeneral Counsel, Wnnebago Tri be of Nebraska to the Honorabl e Royce
Lanberth, at 3 (Exhibit #1A, Plaintiffs’ Response to Defendants’
Status Report Regarding Docunent Production at Wnnebago, filed
August 18, 1998.)
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July 1998, then the defendants woul d probably still be relying upon
it to defend their continuing nonconpliance today.

On May 4, 1998, approxi mately ei ghteen nonths after defendants
first represented that responsive docunents would be conpletely
produced, the court at long | ast placed a date-certain deadline of
June 30, 1998 on conpliance with the First Order of Production of
I nformation. As discussed above, see supra II11(Q(2)(b)(ii), it
was during this tinme that OST and the budget office were sparring
over funding for document conpliance, despite their know edge of
the court ordered deadline. 1In early June 1998, Christie put on a
denonstration for defendants’ |ead counsel, Lewis Wener, to show
t he great anount of work remaining to substantially conply with the
court’s orders. Transcript at 732. Instead of bringing to the
court’s attention the defendants’ inability to neet the deadline
upcom ng |l ater that nonth, the defendants decided to silently take
an approach that would sinply ignore paragraph 19 and the June 30,
1998 deadl i ne. See Plaintiffs’ Exhibit #8. Specifically,
def endants’ | ead counsel instructed OST to take a “phased” approach
to production (and, hence, conpliance). 1d.; Transcript at 733.
Only the first phase of the defendants’ unapproved and undi scl osed
approach even purported to be produced by June 30, 1998. 1In this
meager first phase, Wener instructed Christie to pull financial
docunents based solely on transactions reflected on the Il M post-
1985 database. 1d. The defendants knew that this approach would
not anount to conpliance. 1d. Christie asked Wener to put his
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phased approach in witing. I[d. Apparently, Wener thought better
of this idea and never followed through. 1d. On June 10, 1998,
Christie faxed Bl ackwell, of the Solicitor’s Ofice, stating that
he wanted the phased approach in witing. Transcript at 662;
Plaintiffs’ Exhibit #8. On June 29, 1998, Christie sent a
menor andum to Edith Blackwell of the Solicitor’s Ofice clearly
stating that defendants were not in conpliance with this court’s
orders and that there was no way to cone into conpliance before the
deadline the followng day. See Plaintiffs’ Exhibit #8. Despite
all of this know edge, not a single enployee of the defendants nor
any attorney from the Solicitor’s Ofice or the Departnent of
Justice cane before the court to ask for an appropriate enl argenent
of time. The behind-the-scenes cover-up was never nentioned. On
June 30, 1998, nearly eight nonths ago, the defendants becanme
guilty of civil contenpt of this court’s orders of Novenber 27,
1996 and May 4, 1998.

Undoubtedly aware of this state of affairs, the defendants
decided to begin a canpaign of stonewalling and strained
interpretations of the court’s orders in a desperate attenpt to
avoid the penalties that they deserved. Joe Christie reveal ed,
during his May 12, 1998 deposition, that he had not been asked to
produce docunents for the five naned plaintiffs and that he could
not possibly conply with that order given the | ast-m nute nature of
the instructions from his superiors. See Christie Deposition at
216-18. Christie explicitly testified that the attorney fromthe
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Solicitor’'s Ofice, Perlnmutter, had instructed hi mto hol d docunent
production in abeyance, despite the court order. Wen the
plaintiffs sought to depose Perlnutter and other high-Ievel

Departnent of Interior enployees regarding these statenents, the
defendants immediately responded by seeking to quash the
depositions in their entirety based on the attorney-client
privilege, despite their know edge of the true facts and propriety
of these depositions. See Defendants’ Mtion to Quash, for
Protective Order, and for Expedited Consideration. Second, it
finally becane apparent to the court that the defendants were
taking the unjustifiable position that they had taken from the
begi nni ng—that the docunent production for the five naned
plaintiffs could be done along with the defendants’ statistica

sanple. On August 18, 1998, the court inforned the defendants that
they were not sinply free to disregard the court’s orders. See
Transcri pt of August 18, 1998 Status Call, at 24-25. At this tineg,
even t hough the defendants admtted in substance that they are not
in conpliance with court orders, there is no nmotion for an

enl argenent of tinme or notion to anend the court’s pending orders. 2

12The court recognizes that in |ate August 1998, defendants
filed a notion to amend the court’s production orders. See
Def endants’ Motion to Arend or Modify the Court’s Novenber 27, 1996
and May 5, 1998 [sic] Orders. A dispute exists on whether this
notion was w thdrawn by agreenment of the parties. Al t hough the
court clearly never granted the notion to nodify, the court notes
that a finding on this issue is unnecessary. The defendants’
motion to amend cane well after the deadline for conpliance had
passed.
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A May 11, 1998 nenorandum from the Assistant Secretary, Policy,
Managenment, and Budget, Departnent of Interior to Joe Christie, OST
clearly evidences defendants’ awareness that, if the parties’ joint
sanpling agreenent fell through, the defendants would be left in
contenpt of court. See Plaintiffs Exhibit #7 (“The current demand
is to produce docunents for five accounts—+the accounts of the five
named plaintiffs. This request has been outstanding since
Novenber, 1996. It has al ways appeared nore efficient to collect
these records as part of the statistical sanpling. Although it
shoul d have been clear that this approach involved sone risk, it
appeared at the time the risk was mnimal. Now, the court has
ordered that these docunents be collected by June 30, 1998.~”
(enphasi s added)). The known “risk” has cone to fruition, and the
def endants’ enpl oyees and attorneys have left two cabinet |eve

Secretaries and an Assistant Secretary exposed to a finding of
civil contenpt. Third, defendants’ counsel urged that the court’s
orders required either docunents for the five nanmed plaintiffs or
predecessor-in-interest docunents, but not both. The court has
already rejected this interpretation, whichis clearly at odds with
t he plain | anguage of the First Order of Production of Information,
especially in the context of this |awsuit. In short, the
def endants chose to take these types of approaches rather than the
straightforward, honest route. The latter may have allowed the
defendants to avoid a finding of civil contenpt; the prior assures
one.
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In short, the defendants have failed to make a good faith
attenpt to conply with this court’s orders because they have nmade
nunmerous illegitimte representations, failed to correct known
m srepresentations, and neglected to informthe court at every turn
about self-inflicted obstacles to conpliance. Even Assi stant
Secretary Berry testified that he is “aware that there have been
numer ous representations that haven't been net.” Transcript at
1200. Al though all attorneys for all defendants knew of the
outstanding court orders, and even though defendants’ nanagenent
| evel enployees were also aware of the same, none of these people
t hought to informthe court.?®3

OST and BI A knew of the court orders all along, as did their
attorneys. The Departnent of the Treasury was never even asked to
produce a check until the docunment production deadline had passed
by five nonths, in addition to still not searching 8,000 cubic feet

of potentially responsive docunents.'* Viewed even in the npbst

3The court is cognizant of the Departnent of the Treasury's
argunent that it was dependent upon the Departnent of the Interior
for certain information before it could begin its docunent
production. This argunent would have relieved the Departnent of
the Treasury of their duties to produce docunents had it been
rai sed before June 30, 1998. But it cannot suffice that the
Departnent of the Treasury raises this argunment as a defense in a
contenpt trial, seven nonths after the passage of the docunent
production deadline. See Food Lion, 103 F. 3d at 1019 (uphol ding a
finding of contenpt against a contemmor who al |l eged t he def ense of
good faith substantial conpliance because the contemor’s
production cane ten days past the court-ordered deadline).

“One day after these docunents were brought to defendants’
attention, defendants’ counsel represented that defendants had
obtained indices for the unsearched Treasury boxes and that they
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favorabl e light, the defendants have shown a reckl ess di sregard for
the orders of this court.

It nmust be noted that there was a substantial anount of
evidence produced at the contenpt trial that suggests the
defendants’ m sconduct rises above the Ilevel of *“reckless
di sregard.” The court has chosen not to make an explicit finding
on the issue of willfulness, partially because such a finding is
unnecessary, as a contemor need not intentionally violate a court
order in order to be held in civil contenpt. The court cannot,
however, be oblivious to these instances of willful dereliction.
First, as discussed above, the Assistant Secretary stated in a
witten nmenorandum that he knew of the risk that was being

undertaken by ignoring the court’s orders and i nstead ganbl ed t hat

woul d make these indices available to plaintiffs. Transcript at
849. Defendants’ counsel further stated that she had no reason to
bel i eve that these boxes contai ned docunents rel evant to paragraph
19 of the First Order of Production of Information. Transcript at
849. Thus, the testinony in the record shows that Christie, the
person in charge of Indian trust-record managenent for OST, was
contacted regardi ng a substanti al nunber of docunents that soneone
at the Departnent of Treasury apparently thought could be Il Mtrust
records. |If these boxes were indeed Il Mtrust records, they would
need to be searched because any IIMtrust-record box could contain
docunents for one or nore of the five naned plaintiffs (or a
predecessor in interest). Mere representations that counsel has
“no reason to believe” that these boxes contain responsive
docunents, when it has not been represented that the boxes have
been searched (either manually or via the indices), appear to be
nothing nore than specul ation. Gven that Christie and a
Department of the Treasury enployee originally thought the
docunents could be responsive to the court order, and there being
only speculation to the contrary now, the court finds that the
testi nony shows both a | ack of substantial conpliance and a | ack of
good faith with regard to the 8,000 cubic feet of boxes of
potentially rel evant Departnent of Treasury docunents.
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ajoint statistical sanple with the plaintiffs would be the chosen
met hodol ogy. See Plaintiffs’ Exhibit #7. Second, Edith Bl ackwel |,
an attorney with the Solicitor’s Ofice, stated in an e-mail that
she knew in February 3, 1998 that the defendants were “very
vul nerable” to sanctions for their nonconpliance with the court’s
orders. Despite the know edge evidenced in these two exanples,
actions were taken that continued to send the defendants down the
path of contenpt. These statenents and correspondi ng actions are
di rect evidence of conduct that comes perilously close to crim nal
contenpt of court. Although the court has attenpted to couch al
of the | anguage in this opinionin ternms of a “lack of good faith,”
a strong case can be made for an intentional disregard of court
orders. Defendants nust understand that future contenpt actions in
this case may not be treated as civil contenpt.

The defendants have failed to neet their burden of show ng
good faith substantial conpliance. Accordingly, afinding of civil
contenpt pursuant to Rule 37 of the Federal Rules of GCvil

Procedure is appropriate.?®

| V. Rel i ef

The case law is clear that the Court should rely on its
i nherent contenpt powers only as a secondary neasure. Because Rule
37 applies to this case, an i nherent-powers finding is unnecessary.
In the absence of Rule 37, however, the court would nonethel ess
find the defendants to be in civil contenpt.
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G ven the egregi ous nature of the defendants’ actions in this
matter, it should conme as no surprise that nuch of the requested
relief is not nowcontested. The court will begin by touching upon
the relief consented to by the defendants and then will turn to the
only disputed itemof relief sought—a finding of civil contenpt.

The defendants first concede that they nust be ordered to pay
reasonabl e expenses and attorneys’ fees. See Transcript at 1500.
Rule 37 of the Federal Rules of G vil Procedure provides the
appl i cabl e neasure of sanctions in this case. Rule 37 provides, in
pertinent part, as follows:

In lieu of any of the foregoing orders or in addition

thereto, the court shall require the party failing to

obey the order or the attorneys advising that party or

both to pay t he reasonabl e expenses, including attorney’s

fees, caused by the failure, unless the court finds that

the failure was substantially justified or than other

ci rcunst ances nmake an award of expenses unjust.

FED. R Qv. P. 37(b)(2)(E). Def endants have therefore conceded
that their actions were not substantially justified within the
meani ng of Rule 37, and that the circunstances here do not neke
unjust the court’s award of plaintiffs expenses. Accordingly, the
plaintiffs shall be awarded all expenses and reasonabl e attorneys’
fees caused by the defendants’ failure to obey the court’s orders
of Novenber 27, 1996, and May 4, 1998. The anmount awarded,
however, wll exclude the expense of obtaining these disobeyed
orders. See Toth v. TWA, Inc., 862 F.2d 1381, 1385-86 (9th Cr.
1988); WRIGHT ET AL., FEDERAL PRACTI CE & PROCEDURE, supra, 8§ 2289, at 674.

The plaintiffs shall submt to the court within 30 days an
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appropriate filing detailing the anount of reasonabl e expenses and
attorneys’ fees incurred to date.

Next, both sides agree that a special master would aid in
obt ai ning conpliance with this court’s orders. See Transcript at
1465, 1504, & 1520-21. Although the court originally expressedits
unwi | | i ngness to take this action when raised at the outset of the
litigation, the court now agrees with the parties in this regard.
Pursuant to Rule 53 of the Federal Rules of Civil Procedure, the
court will appoint a special naster to oversee di scovery, docunent
production, and related matters and to effectuate conpliance with
this court’s orders. The defendants sinply cannot be trusted to do
this job thensel ves. More alarmngly, their attorneys cannot be
trusted to accurately informthe court should conpliance becone a
further issue. A special master who is not burdened with a full
docket of other cases needing attention wll be able to devote the
daily—en-site when necessary—-attention to the case that 1is
required.

The court notes that, as part of their trial presentation, the
defendants proposed a plan that would purport to bring the
defendants into conpliance wth the court’s pertinent docunent
production orders by contracting with Arthur Andersen. Thi s
proposal itself, even if carried out flaw essly, would not bring
t he defendants into conpliance. Although the court does not w sh
to mcro-mnage the defendants’ met hodol ogy  of docunent
production—as that will be now left to the special master in the
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first instance—+t shoul d be noted that the defendants’ proposal has
several flaws. First, it excludes searching for all predecessor-
in-interest docunents, which are clearly required by the First
Order of Production of Information. Second, the Arthur Andersen
pl an applies only to the OST; no plan was presented to the court as
to howBlI A efforts will be carried out. Third, the Arthur Andersen
plan appears to rely entirely on the post-1985 |IM database
transactions. As expl ai ned above, this database generally contains
I Mtransactions beginning in 1985. There is no such limtation on
the court’s production orders. In this regard, defendants’ w tness
at the contenpt trial, M. Brad Preber, testified that if a
transaction is not on the conputer system then it wll be up to
BIAto find that transaction. Transcript at 575-76. Thus, nuch
stronger coordination between the OST and Bl A docunent searches
will be required. These three points are not intended to exhaust
the problens with the defendants’ plan. They sinply show that,
even as late as the contenpt trial itself, the defendants cannot be
trusted to fornmul ate an approach that wll conply with clear orders
of this court. As such, a special mnaster’s appointnment is
especi ally appropri ate.

Finally, for all of the foregoing reasons, the court finds
Bruce Babbitt, Secretary of the Interior; Robert Rubin, Secretary
of the Treasury; and Kevin Gover, Assistant Secretary, Departnent
of the Interior to bein civil contenpt of this court’s First O der
of Production of Information, issued Novenber 27, 1996, and
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Scheduling Order, entered May 4, 1998. As expl ai ned above, the
defendants admt the plaintiffs’ prima facie case of civil
contenpt. The defendants have fallen far short of proving their
al |l eged defense of good faith substantial conpliance. The court
has al |l owed the defendants significant and undeserved flexibility
with regard to conpliance. Gven the disparity between what was
required by the court’s orders (as proposed by the defendants) and
what has actually been done, civil contenpt is appropriate. Wen
the defendants’ reckless disregard for this court’s orders and
their attorneys’ m smanagenent of this case are added, then the
court is left with no other viable option aside from a contenpt
finding. The court at this tinme, however, will limt conpensatory
relief to nonetary sanctions and coercive relief to the appoi nt nent
of a special nmaster. Should it appear at any point that the
defendants are not taking all reasonable steps to conply with the
orders of this court, then harsher relief wll be duly

adm ni st er ed.

V. Concl usi on

The court is deeply disappointed that any litigant woul d fai
to obey orders for production of docunments, and then conceal and
cover-up that disobedience with outright fal se statenents that the
court then relied upon. But when that litigant is the federa
governnent, the msconduct 1is even nore troubling. The
institutions of our federal governnent cannot continue to exist if
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t hey cannot be trusted. The court here conducted nonthly status
conferences where plaintiffs conpl ained that the governnent was not
produci ng the required docunents. Because of the court’s great
respect for the Justice Departnent, the court repeatedly accepted
the governnent’s fal se statenents as true, and brushed aside the
plaintiffs’ conplaints. This two-week contenpt trial has certainly
proved that the court’s trust in the Justice Departnent was
m spl aced. The federal governnent here did not just stub its toe.
It abused the rights of the plaintiffs to obtain these trust
docunents, and it engaged i n a shocki ng pattern of deception of the
court. | have never seen nore egregi ous m sconduct by the federal
gover nnment . In nmy own experience, governnment |awers always
strived to set the exanple by followng the highest ethical
standards that were then a nodel for the rest of the |[egal
prof ession, and the Justice Departnent always took the position
that its job was not to win an individual case at all costs, but to
see that justice was done. Justice has not been done to these
| ndi an beneficiaries. Moreover, justice delayed is justice denied.
The court cannot tolerate nore enpty promses to these Indian
plaintiffs. The tine has cone for action, and the court wll nake
full use of its powers to ensure that this case gets back on track.

The Departnent of Justice’'s handling of this litigation has
mar kedl 'y inproved since the issuance of the Order to Show Cause.
New counsel, Phillip Brooks, was assigned to handl e the contenpt
proceedi ngs, and he perfornmed this unpl easant task wi t h comendabl e
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candor, ably assisting the court in finding the facts and candidly
acknow edgi ng nost of the problens that the court today di scusses.
The Assistant Attorney Ceneral for the Environment and Natura
Resources Division attended the |engthy closing argunents in the
contenpt trial, where she heard the court express many of its
concerns that it details today in this opinion. Shortly
thereafter, the Assistant Attorney General personally filed a
menor andum noti fying the court of a conplete restructuring of the
trial teamin this case, with new counsel to repl ace prior counsel
and additional counsel added to hel p ensure against repetition of
t he i nproper conduct the court today describes. The court views
this as a hopeful sign, for the future, although it is too late to
save the defendants fromthe contenpt citations they have earned
t oday.

After issuance of the order to show cause, Secretary Babbitt
deci ded to reorgani ze the Ofice of Special Trustee and renove the
key official responsible for docunent production in OST, Joe
Christie. The Secretary did this without any prior discussionwth
the Special Trustee, pronpting the Special Trustee to resign the
next day. The Secretary took no action whatsoever to bring BIA
into conpliance, apparently being advised that there were few
probl ens there and that the contenpt problens all were the fault of
OST. This opinion should cause Secretary Babbitt to now understand
that he was badly msinforned, and that his own inattention to
detail and whol esal e del egation of authority to individuals who
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have not served his—er the government’s—nterest, nmay cause him
future problens wth this court if the governnment m sconduct
conti nues.

The court views it as unfortunate for Secretary Rubin that he
has been tarnished with this contenpt citation. What persona
i nvol venent he has had in this fiasco is unknown to the court, but
what is clear is that he has totally delegated his responsibility
to others and they have mserably failed to conply with this
court’s orders, as detailed in this opinion.

For the reasons stated above, the Court finds by clear and
convi nci ng evidence that Bruce Babbitt, Secretary of the Interior;
Robert Rubin, Secretary of the Treasury; and Kevin Gover, Assi stant
Secretary, Departnent of the Interior arein civil contenpt of this
court’s First Oder of Production of Information, issued Novenber
27, 1996 and subsequent Scheduling Order of May 4, 1998.

In this regard, the court will order that:

1. The def endants are ADJUDGED and DECREED t o be i n cont enpt
of court.

2. The def endants shall pay plaintiffs’ reasonabl e expenses,
including attorneys’ fees, caused by the defendants’ failure to
obey this court’s First Order of Production of Information, issued
Novenber 27, 1996 and subsequent Scheduling Order of May 4, 1998.

3. The plaintiffs shall submt to the court within 30 days

an appropriate filing detailing the amunt of reasonabl e expenses
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and attorneys’ fees incurred to date as a result of the defendants’
failure to obey this court’s two aforenenti oned orders.

4. A special master shall be appointed by the court in this
case pursuant to Rule 53 of the Federal Rules of Cvil Procedure.
The special master will be named in a forthcom ng order.

5. The special master shall oversee the discovery process
and adm ni ster docunent production, conpliance with court orders,
and related matters. Further duties of the special nmaster shall be
set out in a forthcom ng order.

A separate order shall issue this date.

Royce C. Lanberth
United States District Judge

Dat e:
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

ELAO SE PEPI ON COBELL,
et al.,

Plaintiffs,

Civil No. 96-1285
(RCL)

V.

BRUCE BABBI TT, Secretary
of the Interior,

ROBERT RUBI N, Secretary of
the Treasury, and

KEVI N GOVER, Assi st ant
Secretary of the Interior,

Def endant s.

N N N N N N N N N N N N N N N N N N

ORDER

For the reasons given in the court’s nmenorandumopi ni on i ssued
this date, the Court finds by clear and convincing evidence that
Bruce Babbitt, Secretary of the Interior; Robert Rubin, Secretary
of the Treasury; and Kevin Gover, Assistant Secretary, Departnent
of the Interior are in civil contenpt of this court’s First Oder
of Production of Information, issued Novenber 27, 1996 and
subsequent Scheduling Order of May 4, 1998.

In this regard, the court HEREBY ORDERS t hat:

1. The def endants are ADJUDGED and DECREED t 0o be i n cont enpt
of court.

2. The def endants shall pay plaintiffs’ reasonabl e expenses,

including attorneys’ fees, caused by the defendants’ failure to
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obey this court’s First Order of Production of Information, issued
Novenber 27, 1996 and subsequent Scheduling Order of May 4, 1998.

3. The plaintiffs shall submt to the court within 30 days
an appropriate filing detailing the amunt of reasonabl e expenses
and attorneys’ fees incurred to date as a result of the defendants’
failure to obey this court’s two aforenenti oned orders.

4. A speci al master shall be appointed by the court in this
case pursuant to Rule 53 of the Federal Rules of Cvil Procedure.
The special master will be named in a forthcom ng order.

5. The special master shall oversee the discovery process
and adm ni ster docunent production, conpliance with court orders,
and related matters. Further duties of the special nmaster shall be

set out in a forthcom ng order.

SO ORDERED

Royce C. Lanberth
United States District Judge

Dat e:
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